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The Tax Court of the United States 
Docket No. 57111 


ROBERT EH. AUSTIN and MARIAN UH. 
AUSTIN, Petitioners, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
PETITION 


The above named petitioners hereby petition for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency Ap:LA:AA:KD-HT 90D:VFC dated De- 
eember 31, 1954, and as a basis of their proceeding 
allege as follows: 


1. The petitioners are individuals, husband and 
wife, with residence at 500 Poinsettia Avenue, Man- 
hattan Beach, California. The returns for the pe- 
riod here involved were filed with the Collector for 
the Los Angeles District of California. 


2. The notice of deficiency (a copy of which is 
attached and marked Exhibit A) was mailed to the 
petitioners on December 31, 1954. 


3. The deficiencies as determined by the Commis- 


Sioner are in income taxes for the calendar years 
1950, 1951 and 1952, in the amount of $2,503.30, all 
of which is in dispute. 


4, The determination of tax set forth in the said 
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notice of deficiency is based upon the following 
errors: 

(a) Profits arising from sale of real estate owned 
and held by petitioners as investments were classi- 
fied as regular income whereas they should have 
been classified as long term capital gains. 


(bh) Determined that one of us (which one is not 
indicated) is subject to self-employment tax as pro- 
vided by Section 481 of the 1939 Internal Revenue 
Code for the years 1951 and 1952. 


5. The facts upon which the petitioners rely as 
the basis of this proceeding are as follows: Peti- 
tioners at various times acquired the real estate, 
sales of which are involved in this matter, as invest- 
ments and held said real estate as investments with 
the hope that values and prices would rise. The 
property sold was held by petitioners for from two 
to seven years. All sales were made to persons who 
sought out petitioners and made unsolicited offers 
to purchase without any sales activity on the part 
of petitioners. None of said property was held for 
sale to customers, nor for sale in the course of tax- 
payers’ trade or business. Neither of the petitioners 
is or ever was engaged in buying and selling real 
estate as a trade or business, and none of said real 
estate was sold in the regular course of petitioners’ 
trade or business. The business or occupation of 
petitioner Robert E. Austin is and at all times in- 
volved herein was that of attorney at law, and he 
was during the years involved herein at no time 
engaged in any other business. That petitioner 
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Marian H. Austin at all times concerned herein is 
and was a housewife, and was not in anywise en- 
gaged in the business of buying and selling real 
estate, or any other business except that of being a 
housewife. 


Wherefore, the petitioners pray that this Court 
may hear the proceeding and determine that the 
Commissioner’s findings, as set out in his notice, a 
copy of which is attached hereto and marked Ex- 
hibit A, are incorrect, and that no deficiencies what- 
soever are dne from petitioners in the matters cov- 
ered by said letter. 


/s/ ROBERT E. AUSTIN, 
/s/ MARIAN H. AUSTIN. 


Duly Verified. 


6 Robert EF. Austin et al. vs. 


b0PG aH) Ue ara 
Form 1230 (App.) 
U.S. Treasury Department 
Internal Revenue Service 
Regional Commissioner 
1250 Subway Terminal Building 
417 South Hill Street 
Los Angeles 13, California 
Dec. 31, 1954 
In replying refer to 
Ap:LA:AA:KD-HT 
90D:VFC 


Mr. Robert E. Austin and 
Mrs. Marian H. Austin 
Husband and Wife 

900 Poinsettia Avenue 
Manhattan Beach, California 


Dear Mr. and Mrs. Austin: 


You are advised that the determination of your 
income tax hahbility for the taxable year(s) ended 
December 31, 1950, December 31, 1951, and Decem- 
ber 31, 1952, discloses a deficiency or deficiencies of 
$2,502.30, as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days from the date of the mailing of 
this letter vou may file a petition with The Tax 
Court of the United States, at its principal address, 
Washington 4, D. C., for a redetermination of the 
deficiency. In counting the 90 days you may not ex- 
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Exhibit ‘‘A’’—(Continued) 


clude any day unless the 90th day is a Saturday, 


a 


Sunday, or legal holiday in the District of Columbia 
in which event that day is not counted as the 90th 
day. Otherwise Saturdays, Sundays, and legal holi- 
days are to be counted in computing the 90-day 
period. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Assistant Regional Commissioner, Appel- 
late, 1250 Subway Terminal Building, Los Angeles 
13, Calif. The signing and filing of this form will 
expedite the closing of your return(s) by permit- 
ting an early assessment of the deficiency or defi- 
ciencies, and will prevent the accumulation of inter- 
est, since the interest period terminates 30 days 
after receipt of the form, or on the date of assess- 
ment, or on the date of payment, whichever is the 
earlier. 


Very truly yours, 


T. COLEMAN ANDREWS, 
Commissioner, 
By H. L. DUCKER, 
Acting Associate Chief, Appellate. 


' Enclosures: Statement, Form 1276, Agreement 


Form. 


Ap:LA:AA:KD-HT 
90D: VFC 
STATEMENT 
Mr. Robert E. Austin and Mrs. Marian H. Austin, Husband 
and Wife, 500 Poinsettia Avenue, Manhattan Beach, Cali- 


fornia. 
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Exhibit ‘‘A’’—(Continued) 
Tax Liabilities for the Taxable Years Ended 
December 31, 1950 
December 31, 1951 
December 31, 1952 


Income Tax 


Deficiency 
DIAS 6 0 ees Bae os eee nee $ 395.96 
SO Sih ee Fon ocd suf, Raee et AS 429.46 
A hd ere eee Rat tes RI Reka 1,676.88 
Se) ie 2 conn et ey ee $2,502.30 


In making this determination of your income tax liabilities, 
careful consideration has been given to the report of examina- 
tion, a copy of which was forwarded to you on September 10, 
1954, to your protest dated October 5, 1954, and to the state- 
ments made at a conference held on November 10, 1954. 


It has been determined that you realized ordinary income 
of $7,782.56 in 1950, $10,476.79 in 1951, and $9,308.59 in 
1952, from the sales of unimproved real estate instead of long- 
term capital gains as reported in your returns. Accordingly, 
the net income reported has been increased by those amounts 
and decreased by the amounts of the taxable portion of the 
long-term capital net gains reported thereon for the respective 
taxable years. 


It has been determined that you are subject to self-employ- 
ment tax as provided by section 481 of the 1939 Internal 
Revenue Code for the years 1951 and 1952. 


Taxable Year Ended December 31, 1950 


Adjustments to Net Income 


Net income as disclosed by returm .............scsscccese+--0-000- $1,499.30 
Additional income: 

(a) Ordinary income 20... 22 $7,782.56 
Reduction in income: 

(6) Capital, @om ine een ene, 4,006.24 3,776.32 
Nel income adjusiedes..........ee §5.275.62 


Commissioner of Internal Revenue 9 


Exhibit “A’”—(Continued) 
Explanation of Adjustments 
(a) This adjustment has been previously explained herein. 
(b) The adjustment to gain from sale of capital assets is 
shown below: 


Net capital gain reported which is included in 
profit from real estate sales reflected in item 


PRN osc n eee ee ease an Sp tata ve ctaneze esse meee $3,006.24 
Capital loss carry-over from 1949 .__....... $4,347.85 
Less: Capital loss limitation for the 
(reason les SSF Cae oer eee eee peer 1,000.00 1,000.00 
Capital loss carry-over to 195] .............. $3,347.85 
So SCC UMC: Se Pa eee Cee eel nen $4,006.24, 
Computation of Tax 
‘Nigit LANNE 11s Uae $5,275.62 
Leese) cerca inlay (5) aaa eee ae 3,000.00 
Pera Wy SCUMUGMUAN o2.01 oie 26..5 satis eh .. $2,275.62 
ormemmreumon “COne-alt) ...:.2.2 Slee ec eee cee ssetdeeeceeetcnes $1,137.81 
TEP) SS EI re er a ee ene ner 227.56 
cette VO (me 5c = 3p I oe ceo Scone sade cen - sete nest nae 29.53 
UN@ie01 TRESS gi a eo ee ee $ 197.98 
Noimmenemmmn (multiplied by 2) 2.2 -cc..csccccecceceeceecsenetees > 29906 
Courmecuemneomestax liability 2. :22 00.2. 22.2..22seseetetee es $ 395.96 
Income tax liability as disclosed by return, Acct. 

IIa. SPRTLE SICTI La le ae A eee =r None 
Memeicucy Of INCOME tax ccecc6cf-cSceeesec:eslsececust: -yo-ctes eee $ 395.96 
Taxable Year Ended December 31, 1951 
Adjustments to Net Income 
Net income as disclosed by return -.......---.------scscce--c- $13,073.41 

Additional income: 
(@) OdinaryMineOme .......2c--2. 2... $10,312.16 
Reduction in income: 
(bie Capital gain ......-......... $8,021.57 
(CC) a REE SS eo 1,000.00 9,021.57 1,290.59 


INeMmCOINe Adjusted. 22:29... s.<.cenesee ssl $14,364.00 
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Exhibit ‘‘A’’—(Continued) 


Explanation of Adjustments 
(a) This adjustment has been previously explained herein. 
(b) The adjustment to gain from sale of capital assets is 
shown below: 


INetacapital Gali teponted tac. eo age. ceteoccery eee $ 9,499.36 
Net capital gain adjusted from sale of 
laundry: 
Doe ANY DIG Ee 20 2 a. oes oceans aed zest dae $9,000.00 
ee eee ene $13,806.82 


Less depreciation: 
Per return ....89,057.92 


Additional 
HOS I. See: 164.63 9,222.59 
PNISUCE GIASIS! o 8:28 verre 2 ee eee ees 4,584.27 
$4,415.73 
bess expense Of sale 322 icccecctecdeccteessencees 936.50 
RECO OUIZEC SAIN eeeree 62.2: eee ser. 22-2. seeoheadatees $3,479.23 


Long-term capital gain (50 percent) .... $1,739.62 
Add: Joint venture long-term 


apna OTN ve nee seacnet ence strat ee se teeeer st eee 3,086.02 
Total long-term capital gain -...0..00.2... $4,825.64 
Less: Capital loss carry-over 
120) gale BS fe |e eae erent enemies Gea ee 3,347.85 
Cormected snet ;capital caine: eee ee 1,477.79 
Mai ustment 222 eee Peres ores oe ee dee € 8,021.57 


(c) Your deduction for taxes paid on real and personal prop- 
erty in Los Angeles County has been increased in the amount 
of $1,000.00 in accordance with your amended return. 
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Exhibit “A’’—(Continued) 


Computation of Tax 


“eb TRG. (02 VTTDIS se > $14,364.00 
Lesgg {Beitr Us) leeeeaes es ease aes Seana ne nnnenEReE crc 3,000.00 
Scuola SULT CH) Cb, See ee enn ERE $11,364.00 
Mointmenemm (one-half) _...2,.2:.-..-.---ssescceesssecceedeceeceeocees $ 5,682.00 
Linveriar’® THES Gia\) oS 667-1 00 aan en en $ 1,310.14 
Soimteretumn (multiplied by 2) ..........-....-..----...----. $ 2,620.28 
Add: Self-employment Tax (214% of $3,600.00) ...... 81.00 
Gommeamineocme tax liability ..........2...:.-2-.22.- $ 2,701.28 
Income tax liability as disclosed by return, Acct. 

cog, PED IIOBASTG TS ME pee aor creas \ en eae 227ee2 
Wetec Ol INCOME LAX. ooscccccpcecescesccereceeneseeeececeee ences $ 429.46 


Taxable Year Ended December 31, 1952 
Adjustments to Net Income 
Net income as disclosed by return ..............-2-.-2.-.-00-000++ $ 8,625.49 
Additional income: 
(a) Ordinary income ...... $9,308.59 
(>) (ans 426.72 $9,735.31 


Reduction in income: 


(@) Cajcrtes E11 een eee 3,872.00 5863.0 


ISFenie TXGOIT NE eG ELSI 2 0 | eee he eee ee $14,488.80 


Explanation of Adjustments 

(a) This adjustment has been previously explained herein. 

(b) Sales Taxes on the purchase of materials for construc- 
tion of business property have been disallowed in the amount 
of $426.72 for the reason that such taxes should be capitalized. 

(c) The adjustment to gain from sale of capital assets is 
shown below: 

one-term capitaliigains reported .....--.-.-.-:c--::e:8 $ 5,101.25 

Long-term capital gains corrected from 

sale of 4 acres on Rowell, Home Place $693.25 
Ferm jOimt Venture .............c..cesccccescen-ss: 445.00 1,138.25 


PUUSUMMCIIE 22.22.22 2o2osacce-nleveecssaccucidecis:.cceee @ ojo72.00 
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Exhibit ‘‘A’’—(Continued) 


Computation of Tax 


PeCIINICOIME adjusted. oi icovececc cece -ecsceecen-ccctccueceeeesseeteeeeeeeme $14,488.80 
esse “Exemptions, (5) ec. ceecsecct eevee 3,000.00 
Pomrouinite Sib EC Ou bung cere tces cs ep ceediestteaccce cate er $11,488.80 
Derm retiurn (Ome. lallits) eres ccs -cccee eee $ 5,744.40 
irreOmemtaN (On), (44 40 eee ee a eee $ 1,441.88 
Voimteeretuit (tal tip lied etyyee2)) -ceeeeseess cee eee eee $ 2,883.76 
Add: Self-employment tax (214% of $3,600.00) ...... 81.00 
Gorrecttincame tax Wability = 221.2... eee $ 2,964.76 
Income tax liability as disclosed by return, Acct. 

IMG SEASONS PAs cere ABI aeT ne xara imern cen 1,287.88 
Deaiciencyeol income tax. 2... epee ee $ 1,676.88 


Served March 29, 1955. 
[Endorsed]: T.C.U.S. Filed March 25, 1950. 


[Title of Tax Court and Cause. | 


ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, R. P. Hertzog, Acting Chief Counsel, In- 
ternal Revenue Service, for answer to the petition 
of the above-named taxpayers, admits, denies and 
alleges as follows: 


1. Admits that the returns for the period here 
involved were filed with the Director, or then Col- 
lector, of Internal Revenue for the Sixth Collection 
District of California, at Los Angeles; and admits 
the remaining allegations of paragraph 1 of the 
petition. 
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2. Admits the allegations in paragraphs 2 and 3 
of the petition. 

4. Denies the allegations of error contained in 
paragraph 4 of the petition and all subparagraphs 
thereof. 

5. Denies the allegation contained in paragraph 
5 of the petition. 

6. Denies generally and specifically each and 
every allegation contained in the petition not here- 
inbefore expressly admitted, qualified or deuied. 

Wherefore, it is prayed that the determination of 
the Commissioner be approved. 


/s/ R. P. HERTZOG, REM, 
Acting Chief Counsel, Internal 
Revenue Service. 


Of Counsel: Melvin LL. Sears, Regional Counsel, 
EK. C. Crouter, Assistant Regional Counsel, 
R. E. Maiden Jr., Special Assistant to Regional 
Counsel, Godfrey L. Munter Jr., Attorney, In- 
ternal Revenue Service. 


[Endorsed]: T.C.U.8. Filed May 3, 1955. 


[Title of Tax Court and Cause. | 


STIPULATION OF FACTS 
It is stipulated that the following facts may be 
received in evidence without further proof; pro- 
vided, however, that this stipulation shall be with- 
out prejudice to the right of either party to intro- 
duce other and further evidence not inconsistent 
with the facts stipulated; and provided, further, 
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that both parties to this stipulation reserve the 
right to object to the materiality and relevancy of 
any of the facts herein stipulated. 

1. The petitioners are individuals; are husband 
and wife, and reside at 500 Poinsettia Avenue, 
Manhattan Beach, California. The income tax re- 
turns for the period here involved, 1950, 1951 and 
1952, were filed with the Collector, now Director, 
for the Los Angeles District of California. Photo- 
static copies of the returns are attached as joint 
exhibits 1-A, 2-B, 3-C and 4-D. 

2. Petitioner, Robert E. Austin is a lawyer en- 
gaged in the private practice of law, and has been 
so engaged for the past forty years, having his law 
office in down town Los Angeles. 

3. Petitioner, Marian H. Anstin, at all times 
mentioned in this proceeding has been a housewife. 

4. All lots and sales involved were in the Man- 
hattan Beach area, except one. 

o. The real estate purchases and sales by peti- 
tioner for the years 1943 to 1952, inclusive, are as 
follows: 


Purchases Sales 

Number of Number Number of Number 
Year Transactions of Lots Transactions of Lots 
1943 2 2 0 0 
1944. 2 5 0 0 
1945 3 6914 0 0 
1946 6 6414 24. 38 
1947 6 16 8 13 
1948 3 9 22 26 
1949 1 ih 7 15 
1950 1 il 5 i 
1951 — — 8 23 


952 a —_ 10 14. 
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7. The taxpayers for many years have been resi- 
dents of the City of Manhattan Beach. Mr. Austin 
has been active in local affairs there for many years. 
He served as School Trustee, helped organize the 
local water district, participating in many elections 
relating thereto, and has been a member of the 
Board of Directors of the water district, and is 
presently the representative of that district on the 
Board of the Metropolitan Water District of South- 
ern California. 

8. The telephone at home is and always has been 
listed in Mrs. Austin’s name. It is ‘‘ Austin, Marian 
H., 500 Poinsettia Ave., Manhattan Beach.” Mr. 
Austin’s name has never been listed in the Manhat- 
tan Beach telephone directory. 

9. Manhattan Beach is approximately 19 miles 
from downtown Los Angeles. 

10. If it is determined that either or both are in 
the real estate business then the Commissioner has 
properly determined the self-employment tax as 
shown in the statutorv notice of deficiency. 


/s/ ROBERT KE. AUSTIN, 
Petitioner, 

/s/ MARIAN H. AUSTIN, 
Petitioner. 


/s/ NELSON P. ROSE, REM, 
Chief Counsel, Internal Revenue Service, Counsel 
for Respondent. 


[Endorsed]: T.C.U.S. Filed April 22, 1967. 
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Tax Court of the United States 


Robert E. Austin and Marian H. Austin, Petition- 
ers, vs. Commissioner of Internal Revenue, 
Respondent. 


Docket No. 57111. Filed April 24, 1958. 


Wendell H. Davis, Esq., and Robert E, Austin, 
Hsq., pro se, for petitioners. 
Gene FE’. Reardon, Esq., for the respondent. 


MEMORANDUM FINDINGS OF FACT AND 
OPINION 


Respondent determined deficiencies in petitioners’ 
income tax for the years 1950, 1951 and 1952 in 
the respective amounts of $395.96, $429.46 and 
$1,676.88. 

At issue is whether lots which were the subject 
of certain sales were held by petitioners primarily 
for sale to customers in the ordinary course of their 
trade or business. 


Findings of Fact 

Some of the facts have been stipulated and are 
so found. 

Robert E. Austin (hereinafter sometimes refer- 
red to as ‘‘Robert’’ or ‘‘petitioner’’) and Marian H. 
Austin are husband and wife. They filed joint re- 
turns for the years at issue with the then collector 
of internal revenue at Los Angeles, California. 
Since 1948 they have resided at 500 Poinsettia Ave- 
nue, Manhattan Beach, California. Marian H. Aus- 
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tin is a housewife and had little connection with the 
transactions set forth below. All lots and sales in- 
volved were in the Manhattan Beach area, except 
one. 


Robert has practiced law since 1912, and at all 
times here relevant had his law office in downtown 
Los Angeles approximately 19 miles from Manhat- 
tan Beach. He first became the owner of real prop- 
erty in Manhattan Beach in 1918. This property 
was transferred to him in payment for legal serv- 
ices. Manhattan Beach was then primarily a resort 
area, and throughout the period 1918-1929 Robert 
owned either a cabin or a home there. In 1929 he 
established his residence in Manhattan Beach, and 
he has resided there continuously since that year. 
The population of Manhattan Beach in 1929 was 
approximately 5,000. 


Since 1932 Robert has been active in the civic 
affairs of his community. He has been a member 
of the School Board. He helped to organize the local 
water district and has been a member of its Board 
of Directors. He represents his water district on the 
Board of Metropolitan Water District of Southern 
California. 


The parties have stipulated the following real 
estate acquisitions by petitioners during the period 
1943-1952 :* 


*Some lots, in addition to the foregoing, were 
also acquired by petitioners during this period. 
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Year No. of Transactions No. of Lots 
1943 2 2 
1944. 2 5 
1945 3 6914 
1946 6 6414 
1947 6 16 
1948 3 9 
1949 i 1 
1950 1 il 
1951 0 = 
1952 0 — 


The lots acquired by petitioners in 1943 were 
purchased at an auction of tax delinquent proper- 
ties. Robert and others, prior to the auction, asked 
the local tax collector to include certain lots among 
those scheduled for sale, and agreed to make open- 
ing: bids on these lots. Robert bid on 30 or 40 lots 
at this auction. Robert purchased one lot for a 
friend who at the time of the bidding had used up 
his available funds. 


Three of the lots acquired in 1944 were received 
in payment for Robert’s legal services. Taxes were 
never paid by petitioners on this property and the 
lots were subsequently sold to meet the tax hill. 
Two other lots acquired in that year were located 
across the street from where petitioners were then 
residing, and were purchased to protect the char- 
acter of the neighborhood. 


One hundred and two of the lots acquired dur- 
ing 1945 and 1946 were sold to petitioners by the 
eity of Manhattan Beach. The sales arose from the 
following circumstances: Certain property, located 
in Manhattan Beach (sometimes hereinafter refer- 
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red to as the city), was owned by the State of Cali- 
fornia and was not on the city’s tax rolls. In order 
to list the property on the city’s tax rolls it had to 
be privately owned, and the officials of the city 
were desirous of bringing about this result. Accord- 
ingly, a plan was devised whereby the city could 
acquire the property and then sell it to private 
parties. This plan entailed expenditures in amounts 
greater than the officials of the city were prepared 
to undertake. To aid in carrying out the plan Rob- 
ert and three others agreed to pay the city any 
loss it might suffer as a result of this plan. In ac- 
cordance with this agreement Robert purchased 102 
lots which the city had acquired from the State and 
which it was unable to dispose of at public auction. 


Petitioners acquired two lots in 1945 from a Mr. 
Friedman, one of Robert’s clients. 


Petitioners purchased nine lots from the Pacific 
Land and Title Company in 1945. These purchases 
were connected with Robert’s membership in the 
Manhattan Beach Property Owners Association and 
that association’s interest in acquiring a park. 


Two of the lots aequired by petitioners in 1946 
were located across the street from where they then 
resided, and were purchased to protect the char- 
acter of the neighborhood. 


Petitioners acquired 21 lots in 1946 from the 
Amaranth Land Company. These acquisitions came 
about in the following manner: A client of Rob- 
ert’s was involved in a joint venture concerning 
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real property. At the death of the client Robert was 
retained by the deceased’s family to represent them 
in the disposition of the joint venture’s property. 
In the course of winding up the joint venture, and 
while acting on behalf of the family, Robert en- 
tered the highest bid for the property. The family 
Was interested in improving its cash position, and 
was disappointed in Robert’s actions on their be- 
half. Robert paid the amount bid to the joint ven- 
ture and the property was sold to him. 


Petitioners purchased one lot in 1946 and four 
lots in 1947 which adjoined property already owned 
by them. The new acquisitions were to provide auto- 
mobile parking facilities should future improve- 
ments on the original lots make such facilities neces- 
sary or appropriate. 


Petitioners acquired two tracts of land, referred 
to as “lots’’ by the parties, in 1947 which totaled 
125 acres. Part of this acquisition was received by 
Robert in payment for legal services. 


Petitioners purchased six lots in 1947 for possible 
use as a site for a house. They built a house on 
these lots toward the end of 1948, and since that 
time it has been their home. Two other lots ac- 
quired hy petitioners in 1947 were transferred to 
them by a couple who had earlier been given the 
property by petitioners with the understanding that 
they (the couple) pay for it whenever able. The un- 
certain financial position of the couple in 1947 re- 
sulted in the retransfer of the property. 
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Two lots purchased by petitioners in 1947 from a 
real estate broker were subsequently improved, and 
supply them with rental income. 


Two additional lots were acquired in 1947 under 
the following circumstances: On one occasion in 
1947 a client, Mr. Clendennin, came to Robert’s 
office and discussed with him problems concerning 
certain lots owned by the client’s daughter. Clen- 
dennin thought that his daughter would eventually 
lose money on these lots. He returned about one 
week later, told Robert that he had been advised 
that he (the chent) did not have long to live, and 
asked Robert to purchase the daughter’s property. 
Robert purchased two lots from the daughter; 
shortly thereafter the client died. 


Four lots aequired in 1948 were purchased for 
residential purposes, and petitioners lived in the 
house thereon during 1948. They sold this property 
after moving into the house built on the six lots 
mentioned above. 


Petitioners purehased three lots in 1948 from the 
Pacific Land and Title Company. 


One Jot was purchased in 1949 to make available 
additional parking and sewage facilities to a build- 
ing, owned by petitioners, which housed a laundry. 


Petitioners purchased one lot in 1950 from a 
neighbor who was unable to pay a debt to Robert. 
They paid for the lot, in part, by cancelling the in- 
debtedness. 
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Petitioners made the following sales of real prop- 
erty: 


Year No. of Transactions No. of Lots 
1943 0 — 
1944, 0 — 
1945 0 — 
1946 24, 38 
1947 8 13 
1948 22 26 
1949 7 15 
1950 5 11 
| 1951 8 23 
1952 10 14 
1953 4, 2 
1954. ] 2 
1955 bs) ? 


Payment for the sales was sometimes made in 
installments. 

Petitioners acquired the lots sold in 1950, 1951 
and 1952 in the following years: 


Year Lot Sold 


a a = 


Year Lot Acquired 1950 1951 1952 

1943 1 

1944, 2 
1945 4 I 4, 
1946 6 20 6 
1947 i 
1948 2 

1949 1 


Petitioner made sales of real property in the 
following total amounts: 


105), $ 7,750.00 
Chl 15,750.00 
1 a 21,584.32 


* Question marks are used herein to indicate the 
absence of relevant evidence in the record. 
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Petitioners’ gross income for the years 1943 
s 


through 1952 was composed of the following items 


VEVELVS 
GZ9SS'2S 
EG LED LE 
6L'Er9'sl 
IL'SOL'ES 
C8266 LZ 
IL°000°€% 
0S 1626 
ES OVb'S 
O1'V86'S 
dUIODUT 
ssoly 


6S°80€°6 
6LOLV'OI 
99° Z8L°L 
GL’660°9 
ZULEL‘O 
OL'LSS SI 
1L'SSO'LT 
SE'OIS 
00°829 


Saye 
d1eIS [BY 
uo WO 

PN 


80°6L2'T 
09 1S8°V 
169L‘T 
CY OLV'T 
OY 99'S 
68°Z0S'E 
69'9GL'T 
06 PI'S 
SV Very 
€6°SES'T 
2019e1 J 
MB] UOL)] 
SuOlqd9]] 07) 


PN 


89°9ST'9 
08'69¢'6 
LOGEC S 
61'6L0°9 
OF 226°S 
ST 6P9'L 
oO'SPE's 
81806 
€Z'8Z9°9 
O'618'S 
SUOT}I9]][O°) 


995] 


VOTOC IY MET VTC MET su0IUT 


LO'VVL'S 
ZL'L68 
1S'6zS 
8969 
OP S8Z 
00°06 


00°S6L 


SUOT]I9][O7) JSO19IU] 


99 5] 


qunowy SsOl4) jo TIC UIN NT 


ulos] 


00'SZT‘L 
V6'0G8°9 
00°9ST'S 
0S'8E8'S 
6L°Z9L OI 
00°96S°2 
OO OTT 
00°068'T 
quayy 


6S6L 
IS6L 
OSOL 
6rel 
slot 
LV6L 
Orel 
Shot 
Trel 
cVol 


IvdK 


The net profit on real estate sales shown above 
for the years 1950 through 1952 includes the profit 
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from installment payments received in those years 
on account of 12 sales made in prior years. 

Petitioners’ income from Robert’s law practice 
and their real estate sales for 1953, 1954 and 1955 
follows: 


Net Gross Amount Net Amount 
Profit on Law Practice Law Practice 
Real Estate Fee Fee 
Year Sales Collections Collections 
1953 $ 9,256.24 ie i 
1954, 16,675.56 $7,567.00 $2,825.00 
1955 19,822.00 9,900.00 4,544.00 


The net profit on real estate sales shown above 
for the years 1953 through 1955 includes installment 
payments received in those years on account of 
sales made in prior years. 


Petitioners did not advertise in connection with 
their real property, nor did they post any ‘‘for sale” 
signs. They did not list their property with real 
estate brokers, and neither of them was a licensed 
real estate broker. They did not maintain an office 
in their home, and their home telephone number 
was listed under the name of Marian H. Austin. 


Sales were initiated by prospective customers 
contacting petitioners through the mails or over the 
telephone. Negotiations were conducted in the same 
manner, and petitioners often did not come into 
personal contact with purchasers. On some occasions 
sales were initiated by brokers. On these occasions 
the brokers were acting for third parties. 


Whenever necessary Robert would prepare legal 
documents in connection with a sale in his law 
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office. Prospective customers never came to his law 
office. Most of the sales involved were closed in 
escrow offices, not at petitioners’ home. 


Petitioners sometimes borrowed money from 
banks to help finance real property purchases. 


There has been a large amount of real estate 
development in Manhattan Beach since 1945. People 
interested in purchasing property in Manhattan 
Beach went through the tax ros to learn the names 
of property owners. Owners of property received 
numerous unsolicited inquiries concerning their 
property. Petitioners were aware of this situation. 

The real property owned by petitioners was listed 
on the tax rolls under the names of Robert E. Aus- 
tin and Marian H. Austin at their home address. 

The lots sold by petitioners were held by them 
primarily for sale to customers in the ordinary 
course of trade or business. 


Opinion 

Raum, Judge: Was the real property sold by 
petitioners during the years in question held by 
them primarily for sale to customers in the ordinary 
course of their trade or business? That is the sole 
question herein. It is essentially one of fact. And, 
after re-examining the whole record, we have con- 
cluded that. it should be answered in the affirmative. 

Tn this connection the Court of Appeals for the 
Ninth Cireuit in Rollingwood Corp. v. Commis- 
signer mlON A a2 263; smidelatey e266 : 


Most of the eases dealing with the problem 
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of whether property is held primarily for sale 
to customers in the ordinary course of trade or 
business involve situations where the taxpayer 
is engaged in some activity apart from his 
usual occupation and the question is whether 
this activity amounts to a business. The test 
normally applied in these situations is the fre- 
queney and continuity of the transactions 
elaimed to result in a trade or business. 


Applying these principles to the facts of the pres- 
ent case, there appears to be a more or less con- 
sistent activity in the sale of lots over a period of 
years, resulting in a steady flow of income. Taking 
into account the number of purchases, sales, the fre- 
quency and continuity of the transactions over the 
period involved, as well as other facts of record, we 
have concluded that the profits in question repre- 
sented more than the fruits of the liquidation of 
easual investments but were such as to have had 
their source in the conduct of a real estate business. 

Petitioners made a total of 94 sales during the 
period 1946 through 1955, 23 of which were made 
in the years 1950 through 1952. Over the longer 
period not less than 150 lots were sold, and a total 
of 48 were sold in the three years in issue. We 
are satisfied that petitioners were not engaged in 
isolated or casual selling transactions. 


Petitioners’ occupation with real estate matters 
is better appreciated when it is remembered that 
during the period 1943 through the years in ques- 
tion they acquired not less than 168 lots in 24 trans- 
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actions, and that two of these so-called lots totalled 
125 acres. Additionally, petitioners’ net profits 
from real estate sales were substantially in excess 
of the net collections from Robert’s law practice 
in the three years before us and in most of the 
other years for which we have evidence. See 
Mauldin v. Commissioner, 195 F. 2d 714, 717 (C.A. 
10), and Estate of Luke J. Barrios, 29 T.C.,— 
at p—. 

Robert testified that real estate transactions took 
up little of his time, But, as was pointed ougaim 
Estate of Luke J. Barrios, supra, at p.—, “‘all the 
time that was necessary to carry out the transac- 
tions was taken by petitioner. The fact that the 
lots were readily accessible for examination by 
prospective purchasers and that there was a scller’s 
market enabled petitioner to make each sale with 
a minimum of time and effort on her part.’’ More- 
over, Robert did not include in his calculations the 
time that he spent in his Jaw office drawing up 
sales contracts. 

Petitioners rely on certain facts, significant in 
other cases, which aid them little in the circum- 
stanees of this case. That they did not advertise 
is of little importance. A seller’s market made such 
activity unnecessary. Estate of Luke J. Barrios, 
supra; Arthur E. Wood, 25 T.C. 468; J. Roland 
Brady, 25 T.C. 682; Shepherd v. United States, 
139 FF. Supp. 508, affitmed per curiam, 231 Ff. ad 
445 (C.A. 6). For the same reason, their failure 
to improve the property in question is not signifi- 
cant. 
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Petitioners stress their intents and purposes at 
the time they acquired various properties, but the 
more significant question is for what purpose was 
the property held at the time of sale. Rollingwood 
Corp. v. Commissioner, supra; Richards v. Com- 
missioner, 81 F.. 2d 369 (C.A. 9); Estate of Luke 
J. Barrios, supra. 


Moreover, even as to their intents and purposes 
at the time of acquisition, the record does not con- 
vince us of all that petitioners would have us be- 
lieve. They would have us believe that many, if 
not most, of their acquisitions were motivated by 
altruism and civic and moral responsibilities. The 
evidence was not sufficient in some instances for 
us to make findings, and, in connection with other 
acquisitions, Robert’s testimony is far from con- 
vineing. 


Petitioners’ frequent and continuing acquisitions 
and sales, their failure to indicate clearly more than 
a single transaction wherein they did not make a 
profit and their profits over a period of years per- 
suade us that the testimony attempted to prove too 
much. 


On the basis of the whole record we conclude, 
and have so found, that the real property sold by 
petitioners was held by them primarily for sale to 
customers in the ordinary course of their trade or 
business. 


Decision will be entered for the respondent. 


Served: April 24, 1958. 
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The Tax Court of the United States 
Washington 


Docket No. 57111 


ROBERT E. AUSTIN and MARIAN H. AUSTIN, 
Petitioners, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
DECISION 


Pursuant to the determination of the Court, as 
set forth in its Memorandum Findings of Fact and 
Opinion, filed April 24, 1958, it is 

Ordered and Decided: That there are deficiencies 
in petitioners’ income tax for the years 1950, 1951 
and 1952 in the respective amounts of $395.96, 
$429.46 and $1,676.88. 

[Seal] /s/ ARNOLD RAUM, 

Judge. 

Hntered: April 28, 1958. 

Served: April 29, 1958. 


[Title of Tax Cowrt and Cause. | 


PETITION FOR REVIEW 


Petitioners, Robert E. Austin and Marian H. 
Austin, hereby appeal to the United States Court 
of Appeals for the Ninth Cireuit from that certain 
decision of the Tax Court of the United States in 
the above entitled matter entered on April 28th, 
1958. 
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The decision appealed from is: That there are 
deficiencies in petitioners’ income tax for the year 
1950 in the amount of $395.96, for the year 1951 
| in the amount of $429.46, and in the year 1952 in 
| the amount of $1,676.88. 

: The controversy pertains to whether certain sales 
| of real estate constituted sales of capital assets and 
consequently to be taxed at capital gain rates, or 
/ whether the sales were of property held for sale 
| to customers in the ordinary course of a trade or 
business, so as to be excluded from the term “cap- 
ital assets’? as defined in Section 117 of the Inter- 
nal Revenue Code of 1939. 

Petitioners are and were during the years in 
question residents of Manhattan Beach, California. 
They filed income tax returns with the office of the 
Director at Los Angeles. California. The alleged 
deficiencies were assessed from the Los Angeles 
office. ‘The trial before the Tax Court was had in 
Los Angeles. Manhattan Beach, California, and Los 
Angeles, California, are within the area of the 
United States Court of Appeals for the Ninth Cir- 
cuit. 


Dated: June 12th, 1958. 


/s/ ROBERT E. AUSTIN, 
/s/ WENDELL H. DAVIS, 
Attorneys for Petitioners. 


Notices of Filing Attached. 
Affidavit of Service by Mail Attached. 
[Endorsed]: T.C.U.S. Filed June 16, 1958. 
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CERTIFICATE 


I, Howard P. Loeke, Clerk of the Tax Court of 
the United States, do hereby certify that the fore- 
going documents, 1 to 14, inclusive, constitute and 
are all of the original papers as called for by the 
‘Designation of Record on Appeal’ and “Designa- 
tion of Additional Portion of Record on Review”, 
including Joint Exhibits 1-A thru 4-D, attached to 
the Stipulation of Facts, and Joint Exhibit 5-E, 
admitted in evidence, in the case before the Tax 
Court of the United States docketed at the above 
number and in which the petitioners in the Tax 
Court have filed a petition for review as above 
numbered and entitled, together with a true copy 
of the docket entries in said Tax Court ease as the 
same appear in the official docket in my office. 


In testimony whereof, J hereunto set my hand 
and affix the seal of the Tax Court of the United 
States, at Washington, in the District of Columbia, 
this Ist day of July, 1958. 

[Seal] /s/ HOWARD P. LOCKE, 

Clerk, Tax Court of the 
United States. 


SE = 
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The Tax Court of the United States 
Docket No. 57111 


ROBERT E. AUSTIN and MARIAN H. AUSTIN, 
Petitioners, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


TRANSCRIPT CF PROCEEDINGS 


Court Room No. 10, Federal Building, April 22, 
1957—11:10 a.m. 


(Met pursuant to notice.) 
Before: Henorable Arnold Raum, Judge. 


Appearances: Wendell H. Davis and Robert E. 
Austin, 401 Bartlett Building, 215 West Seventh 
Street, Los Angeles, California, appearing for the 
Petitioners. Gene F. Reardon, 1135 Subway Ter- 
minal Building, Los Angeles, California, appear- 
ing for the Respondent. [1]* 


Proceedings 
The Clerk: Docket No. 57111, Robert E. Austin 
and Marian H. Austin. 
Will counsel please state your appearances, 
please, for the record ? 
Mr. Davis: Wendell H. Davis, attorney, and 
Robert E. Austin, also an attorney; Mr. Austin is 


* Page numbers appearing at top of page of Reporter’s Tran- 
script of Record. 
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one of the petitioners and is appearing in pro per, 
along with myself. 

Mr. Reardon: Gene I*. Reardon for the respond- 
ent 

The Court: Proceed. 

Mr. Davis: <A brief opening statement, your 
Honor. 


Opening Statement On Behalf of the Petitioner 
By Mr. Davis. 


Mr. Davis: There is only one question before 
you to be decided in this case. That is, whether 
eertain real estate acquisitions of sales constitute 
mvestments or whether the petitioners were in the 
real estate business, the difference, of course, being 
as to whether income is to be taxed at capital gain 
rates, 50 per cent taxable, or is to he regarded as 
ordinary income. 


We contend that because, among other things, of 
the facts and circumstances surrounding the acqui- 
sition of the property, and the manner in which 
sales came about, that the transactions were invest- 
ments. 

IT will not go into the evidence at this time. We 
[2] will simply state that there has been a stipula- 
tion as to some facts and that the petitioner, Rob- 
emt Austin, will testify as to others. 

The petitioner, Ma. Austin, has been engaged as 
an attorney at law for over 40 years, has practiced 
here in Los Angeles with his offiee down town in 
Jios Angeles, and that has fully occupied his time. 
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The petitioner, Mrs. Austin, is a housewife. I 
believe the stipulation covers her. 


Opening Statement On Behalf of the Respondent 
By Mr. Reardon. 


Mr. Reardon: In addition, your Honor, the re- 
spondent has determined that the petitioner is also 
liable for self-employment tax for two of the three 
years before the Court, and the parties have stipu- 
lated that if the Court finds the petitioner was in 
the real estate business, then he is subject to the 
self-employment tax. 

The Court: What is the statutory issue? 

Mr. Reardon: This is 117-A which, in defining 
capital assets for the purposes of becoming subject 
to the capital gains rate, exclude property held in 
the ordinary course of business, and the respond- 
ent’s business is in this position, that this property 
was acquired and sold in the ordinary course of 
petitioner’s business. 

The Court: Your description is rather loose. [3] 
Are you referring to that clause in 117-A-1, which 
refers to property held by the taxpayer primarily 
for sales to customers in the ordinary course of his 
trade or business? 

Mr. Reardon: Yes, your Honor. 

The Court: Is that the clause that’s involved 
here or is that some other clause in 117-A-1 that’s 
pertinent ? 

Mr. Reardon: Yes, your Honor. 

Further on in the statute where the capital as- 
sets are defined, and the exclusion clause is defined. 
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Tf it please the Court, I could read the pertinent 
section of the statute: 

‘The property held by the taxpayer, whether 
or not connected with his trade or business, but 
does not inelude’’—and this is Subsection A— 
“property held by taxpayer primarily for sale to 
customers in the ordinary course of his trade or 
business.” 

The Court: Thank you. Do you wish to present 
the stipulation? 

Mr. Reardon: Yes, your Honor. 

Also, at this time, I would lke to introduce 
Joint Exhibits 1-A through 4-D, which are the re- 
turns for the years involved, and we have had 
some difficulty with our Intelligence Unit in photo- 
eraphing them. They were rather busy and re- 
turned them to me this morning, and they weren’t 
satisfactory. All [4] the pages are rather lengthy, 
so Id hke leave of the Court to submit these at 
this time and withdraw them at the conclusion of 
the trial, have them photostated, and return them 
to the Court within this week. 

The Court: I don’t want any photostats. I will 
receive the omginals. You may withdtaw ‘them 
temporarily for the purpose of obtaining photo- 
stats for your own use, but IT want the originals 
returned to the Court. 


Mr. Reardon: Yes, your Honor. 


(The document above-referred to were re- 
ceived in evidence and marked Joint Exhibits 
Nos. 1-A through 4+-D.) 
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Mr. Reardon: In further explanation, your 
Honor, there are four returns involved for the 
three years, one being an amended return for 1951. 
There’s no controversy over the amended return. 
In other words, it shows exactly the same thing 
that the original return does except for a mathe- 
matical mistake involving some taxes in issue that’s 
not before the Court. 

The Court: Proceed. 


Whereupon, 
ROBERT HE. AUSTIN 

ealled as a witness for and on behalf of the Peti- 
tioners, having been first duly sworn, was examined 
and testified as follows: [5] 

The Clerk: State your name and address, please. 

The Witness: Robert E. Austin. My business 
address is 215 West Seventh Street in Los Angeles. 
My residence is 500 Poinsettia Avenue in Manhat- 
fan Beach, California. 


Direct Examination 

Q. (By Mr. Davis): You are one of the peti- 
tioners, Mi. Austin ? 

A. Yes, Lam one of the petitioners, and my wife 
is the other. The returns here involved are the 
earnings and income of the family, myself and my 
wife, and in California terms, that is all community 
income. 

Q. Will you explain the reason for the amended 
return in 1951? 

A. Well, in making the original return, we made 
a miscalculation, as Mr. Reardon so stated, in fig- 
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(Testimony of Robert E. Austin.) 

uring up the amount of taxes to be paid. The 
error in computing the amounts of taxes paid was 
discovered soon after figuring the original return, 
and we filed an amended return to correct it. 

That doesn’t involve any matter that will be in 
issue here, as far as I can tell, and will hawe im 
bearing upon the issues—the issue that is before 
the Court. 

Q. With reference to this schedule of gross in- 
come, do you want to make one explanation in re- 
card to ghe 1952 

The Court: Are you referring to the schedule in 
the stipulation of facts? [6] 

Mr. Davis: Yes, it has been stipulated that any 
item should be explained in reference to the profit 
on real estate sales. 

The Witness: The profit on real estate sales 
there was taken from some figures supplied by at- 
torneys for the respondent, which we accepted 
them without checking them until just a few min- 
utes ago I looked them over hurriedly just since 
I came into court this morning, and I think there 
is an error there, but vou check with M1. Reardon. 

Tam not quite sure with that in view of the fact 
that the variance of a thousand dollars one way or 
the other in the amount of profit on real estate 
sales wouldn't make any difference with the deci- 
sion, I think that we can waive that. 

Q. (By My. Davis): Well, Was thatn 1952? 
Do you refer to vour home place? 

A. In 1952, the real estate sales profits there 
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(Testimony of Robert E. Austin.) 
includes an item of profit on the sale of a home 
in which I had lived. 

Q. The Commissioner conceded that that was a 
legitimately classed profit as a capital gains profit, 
that the amount of the profit arising from the sale 
of that home was included in the total for 1952? 

A. $1886.50. Yes, that was a profit on the sale 
of part. of the home place which is conceded to be 
legitimately a [7] capital asset. 

Q. What is your occupation, Mr. Austin? 

A. My occupation is a lawyer. I have heen 
practicing law in Los Angeles—I was admitted to 
practice here in 1912, and have maintained an of- 
fice, and have devoted my time and energy to the 
practice of law at all times since then. 

@. Your office has been at all times in Los Ange- 
les? A. Yes. 

@. Do you devote any of your time to running 
other activities? 

A. Well, in recent years I have been devoting 
a little time to some civic matters that J have be- 
come involved in, but they have no business signifi- 
cance, there is no income arising from them, though 
they do consume a substantial amount of my time. 

Q. What is the nature of those activities? 

A. Well, for several years I have been a mem- 
ber of the School Board. I assisted in the organ- 
ization of some of the Water District in our area 
there, and have been a member of its Board of 
Directors for about ten years. TI am also a member 
of the Board of Directors of the Metropolitan 
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(Testimony of Robert EK. Austin.) 

Water District, which is the water agency in this 
part of the country that brings water across from 
the Colorado River to Southern California, and 
in connection with that, I have had some assign- 
ments on various committees trying to work out 
some [8] of its problems. 

Q. Your law practice, together with these other 
activities, they take up your full time? 

A. They do. I am in the office part of every 
business day, and I maintain a regular schedule 
for the practice of law just the same now as I did 
40 years ago. 

Q. 1 am now going to show you a series of 
deeds, original deeds, to real estate, which have al- 
ready been shown to counsel for the respondent, 
and I would like you to please tell the Court the 
facts and cireumstanees surrounding the aequisi- 
tion of this property. 

I believe counsel have agreed that these need not 
be introduced into evidence but they can be used 
as a convenient means of deseribing and talking 
about the various properties involved here. 

I first show you nine deeds, all of them in the 
City of Manhattan Beach as grantors, to Robert 
E. Austin and Marian H. Austin, grantees, and 
they describe certain real property in the City of 
Manhattan Beach. 

IT ask you if you can recognize those deeds. 

A. Ido. These deeds and one other, I have been 
unable to find—these conveyed to me 102 lots by the 
City of Manhattan Beach. The conveyanee was 
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(Testimony of Robert E. Austin.) 

made in 1945 and ’46. They arise out of a trans- 
action in which some of my neighbors and I, in an 
effort to help the City of Manhattan Beach, held 
[9] on a tax roll quite a substantial amount of 
property to assist the City of Manhattan Beach to 
get on the tax roll a large number of lots in the 
city which were off the tax roll because they had 
been sold for taxes, and were then owned by the 
State of California. 

We figured over several different methods at 
different times to get these properties back into 
private ownership, and that resulted in an agree- 
ment between myself and three or four others to 
guarantee the city against any loss it might incur 
if it preceeded under a law that had recently been 
enacted allowing municipalities to acquire title to 
tax deeds of land and use it for civic purposes, or 
sell it, or otherwise handle it. 

The process of selecting the land and making 
the arrangements with the different governmental 
agencies having interest In them was an expense 
of $3000.00 or $4000.00, maybe $5000.00, on the en- 
fire group. The city at that time was small, had 
a small assessed valuation, and the officials regarded 
that expenditure as being rather heavy unless they 
could be guaranteed against loss. 

I joined three other parties in guaranteeing that 
the city would be able to sell the property or that 
we would pay the loss. That worked around dur- 
ing the year 1944 and 745, and finally it was deter- 
mined by the city officials that they couldn’t sell 


42, Robert EF. Austin et al. vs. 


(Testimony of Robert E. Austin.) 

the property and wanted me and the others to [10] 
make good on our guarantee. This would have 
been somewhere about $2000.00 or maybe $2500.00 
of a loss, so we finally determined that those others 
who had guaranteed the city against the expenses 
there would buy from the city at its cost. 

The lots that were involved resulted in me being 
assigned the lots covered by these deeds, which 
I think is 102 lots. I paid the city for them. 

Well there was one transaction by which this 
came about, the city deeded the lots to me a few 
at a time as it was able to get the consent of the 
other tax agencies for the release of particular lots, 
so that was the method by which I acquired that 
property. The city had held an auction sale or 
two on all this stuff a month or two before it was 
finally agreed that I would take this 100 lots. 
They sold some of them. In fact, I bid to encour- 
age the sale. 

The lots were not marketable then, and the price 
I paid for them, I think, was their full price, but 
I regarded it as being an investment that could be 
expected to pay off some time in the future. 

Q. Well, these were all vacant lots, were they? 

A, They were vacant lots. 

Q@. And you still own some of them? 

A. Yes, I still have some of the lots that fo- 
body wanted, yes. [11] 

Q. During the time that you have held these 
lots, did you do anything in the way of adrer 
tising them for sale? 
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A. No, I never did. All the sales that came 
about here originated by reason of somebody eall- 
ing my house on the telephone and asking if we 
had such and such lots and if we would sell them. 
I think there were many ealls that came in. My 
wife received the calls and told me about them. 
Sometimes we received postcard inquiries, and oc- 
casionally letter inquiries. I think I responded to 
those calls whenever they came and gave the in- 
quirer a price on the lots. Sometimes we discussed 
the terms of the sale, whether it had to be cash, or 
whether I would take a contract for the lot or trust 
deed or something of that kind. 

Q. Did you improve any of the lots? 

A. No, I didn’t improve any of the lots that 
had been sold; I improved some that I now have 
which are still on hand, but none that I sold. 

Q. I next show you a deed from the Amaranth 
Land Company covering some 21 lots, Redondo 
Beach deeds, dated July 24, 1946. Do you recog- 
nize that? 

A. Yes, I do. I acquired this from the Ama- 
ranth Land Company, and the circumstances of 
that acquisition were these: Mr. Hartranft had 
been my client for many years and. 

The Court: What is the date of this transac- 
tion ? 

Lhe Witness: This deed here, your Honor, is 
dated [12] the 24th day of July, 1946, and it in- 
volves 21 lots. 

Mr. Hartranft had been a client of mine for 
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many years, and when he died, he left several pieces 
of business unfinished, among them a joint venture, 
and in some real estate activities in Redondo 
Beach. Redondo Beach is two or three miles from 
Manhattan Beach where I live. 

The family was short of funds and it was de- 
sired to liquidate this joint venture. There must 
have been four or five other people concerned in 
it, and none wanted these lots, but it was finally 
determined that the people who were interested im 
the joint venture would have a meeting around 
December, and would determine what to do with 
these lots. 

The arrangement was that we’d sell them to the 
highest bidder in that group. I conferred with 
Mrs. Hartranft, and she wanted me to represent 
her, and I did. 

We finally determined that she didn’t want the 
lots, but that we didn’t want somebody else to get 
them for nothing, so it was agreed that I should 
go there and bid the price of those 21 lots up to 
£2400.00 in the hopes that somebody else would 
take them along. We thought the lots were worth 
more than that, but there wasn’t any ready market 
for them. 

T attended that meeting and we had quite a con- 
ferenee in which we disposed of some of the other 
business of the joint venture, and then we started 
to discuss the lots. We hid on them. I think the 
bid started off about. $1000.00. [13] I followed 
the bidding along until the bidding got to $2400.00. 
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IT reported to her that we had bought them in at 
that price. She was much disappointed because 
she needed cash. She said she hadn’t authorized 
me to bid $2400.00. She wanted to boost the price 
so somebody else would buy it. I was so embar- 
rassed by her attitude there and also by the fact 
that the other parties present would have a feel- 
ing that I hadn’t been quite fair with them if I 
had reported making a mistake and didn’t have 
the authority for the bid, so I proposed to Mrs. 
Hartranft I pav that $2400.00 and take the lots. 
She didn’t eare who paid in the money, who got 
the lots, just so it wasn’t her, and in accordance 
with that, I came along and paid this $2400.00 there 
that I had to bid on the lots for Mrs. Hartranft, 
and they gave me this deed here which conveyed the 
title to myself and my wife. 

That aceounts for 123 of the lots listed in the 


stipulation. 
Q. (By Mr. Davis): You mean the 21 together 
with the first group ? AS Nes. 


Q. Going back to that first group of lots for 
a minute, can you explain to the Court why the 
deeds bear different dates, the nine deeds? They 
range from August 16, 1945 to November 8, 1946. 

A. Well, the city, in order to convey title, was 
[14] required to get a relinquishment from each 
of the other taxing agencies that had a tax lien 
against the lots. That included the School District 
and the County of Los Angeles, and the County 
Flood Control, and the Metropolitan Water Dis- 
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trict, and they didn’t release them all at onee. They 
released apparently a few at a time. 

Anyway, every little while, they notified me that 
they had a deed for me and delivered it, and I 
wrote the checks m that way, except that in the 
beginning | gave them a cheek, I think, for a 
hundred lots that they had, but they weren’t able 
to deliver them all at that time, so they returned 
that check, and I gave them individual checks for 
each of the lots as they came through. 

Q. Now, directing your attention to this second 
deed, F°T'-121, do you still own some of those lots? 

A. Yes. Well, I still own a lot of lots I got 
from the City of Manhattan Beach. 


Q. Now, the second group of lots there from 
the Amaranth Land Company, which you deseribed 
in regard to Mir. Hartranft, do you own some of 
those lots? 

A. Yes, I still own three or four of those lots. 

Q. Those you have sold, did you advertise them 
for sale? 

A. No, all those sales, like the others I have 
been telling you about, originated by reason of some- 
body making an inquiry. Those inquiries usually 
came into the home there [15] on the telephone. 

The telephone is in my wife’s name, and my 
wife’s name is on the deed, and the inquirer would 
locate that address, and inquire at the Tax Collee- 
tor’s office to see who owned the lot. 


Q. Did vou list them with a real estate broker? 
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A. No, I never listed any of these lots with any 
brokers. 

Q. Did you ever put any signs up on them? 

A. No, I never put up any signs. 

Q. IL will next show you 

The Court: Were any of the sales made through 
a broker? 


The Witness: Why, yes, frequently I got a call— 
got a call from a broker. In fact, Mrs. — well, I 
don’t know most of them, but a good many sales 
are on the telephone. A broker would call me on 
the telephone and ask me for price and terms and 
conditions of sale, and I always gave a broker the 
same kind of answer I gave to anybody else: I had 
the lots on hand, and if somebody wanted them, 
I’d be glad to turn my land into money, and so 

The Court: Well, the brokers knew they were 
for sale? 

The Witness: Probably, in some cases, they did, 
but in the initial cases they all found that I was 
the owner by reason of contacting the Assessor’s 
office. [16] 

Mr. Reardon: This is hearsay testimony. I ob- 
ject. 

The Witness: The original contacts were made 
through somebody sending a card to the house ad- 
dressed to myself and my wife, or making a tele- 
phone call to the house. The phone is listed in 
her name, and her name is on the deed, so that 
I never listed any of the lots with any of them. 

The broker who had made a purchase for them, 
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a client in one case, sometimes knew that I had 
other properties, other lots, and some sales were 
made that way by him calling back for others. 

Q. (By Mr. Davis): I next show vou a group, 
R. E. and Elizabeth Crabtree, husband and wife, 
to Robert FE. Austin and Marian H. Austin. These 
are dated July 31st, 1944, and describe certain 
acreage in San Bernardino County on two of the 
deeds. Riverside County is on the other deed. 

Do you recognize those deeds? 

A. Yes, I recognize them. J got these from 
Mis. Nelson, whose name doesn’t appear on it. 
She gave me this deed for a fee for some services, 
and I think the Crabtrees were nephew and niece 
of hers. 

She had given me this deed of trust on a piece 
of land in Riveyside County for a fee she owed 
me. She hadn’t heen able to pay it, and she sent 
her nephew and niece in to see me, and I accepted 
these deeds am payment of that debt. [174 

I later went out to look at the property. I 
thought it wasn’t any good. I never paid any taxes 
on it, and after a while it was sold, for the taxes— 
so I got nothing from these although these deeds 
are part of the list that’s siven in the exhibit—in 
our exhibit here. 

The Conrt: Will vou identify them in relation 
to the stipulation ? 

The Witness: Paragraph 5 of the stipulation. 

Mr. Reardon: May I interrupt, vour Honor? 
In connection with that, respondent and petitioner 
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had a joint exhibit they were going to introduce. 
I¢ keynotes the lots by number, or these transac- 
tions. 

The Court: They may be helpful. I am inquir- 
ing now in relation to the stipulation in fact. 

The Witness: Well, these deeds were recorded 
August 10, 1944, and they describe 

The Court: Are they included in Paragraph 5 
of the stipulation of facts? 

The Witness: I think they are, if I can see that 
stipulation. Yes, they are. 

The Court: Paragraph 5 details two transae- 
tions of purchase involving five lots. 

Are those the deeds that you have been testify- 
ing about? 

The Witness: Well, these three deeds here de- 
seribe [18] three lots—three parcels. 

The Court: Are those three of the five in Para- 
graph 5 of the stipulation? 

The Witness: Yes, these are three of those five. 

My. Davis: I think, at this time, we might intro- 
duce this schedule that shows the profits and sales 
during the three years in question here, 1950, 1951, 
and 1952. It also shows income from other lots 
that came in during these years. These other lots 
had been sold previously. 

Altogether, there are 35, including the previous 
sales in the years before the three years here in- 
volved. 

This schedule was prepared by somebody from 
the internal Revenue Bureau originally. 
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The Court: Are you bringing in a jomt Ge 
hibit ? 

Mr. Reardon: Yes, this is the Department of 
Revenue’s original calculation—the agent’s original 
calculation of the transactions by the petitioner in 
the three vears before 

The Court: It will be received. 

The Clerk: No. 5-E. 

(The document above-referred to was received 
in evidence and marked Joint Exhibit No. 5-E.) 

Q. (By Mr. Davis): I next show you a deed 
from Adolph Riniker to Vera T. Greene, dated 
August 22, 1944, Lots 15 and 16, Block 21, of [19] 
Redondo Villa Tract, and a second deed dated July 
24, 1946, from Ace 8. and Gladys H. Conn to Vera 
F. Greene for Lot 13, Block 21, of Redondo Villa 
Tract B; a deed from Vera I’. Greene to Robert 
E. Austin and Marian H. Austin, dated October 31, 
1945, for Lots 15 and 16, and Lot 18; and deed 
from Vera F. Greene to Robert E. Austin and 
Marian H. Austin, dated July 25, 1946, for Lot 13 
in Block 21 of Redondo Villa Tract B; and a deed 
from Frank H. Cole to Robert E. Austin and 
Marian H. Austin, Lot 14, Block 21, Redondo Villa 
Tract, dated July 19, 1946. 

IT ask if you can recognize this group of deeds. 

A. I do. Our home at that time Was onic 
west side of Rowell Avenue in Manhattan Beach. 
These lots immediately across the street from us 
were at that time vacant. They were lots 15 and 
16, ahd 13 anid 14, Block 21. 
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The area wasn’t very well built up at the time. 
There was considerable agricultural activity there, 
and my wife suggested to me that we ought to 
acquire the property immediately across the ‘treet 
so somebody wouldn’t put in a stockyard there or 
something of that kind, and so I set about to ac- 
quire those lots, and this deed from Adolph Rin- 
ker, dated 1944, involving two lots 1s property that 
I acquired from him in an effort to protect our 
home in that way, that I took that property—that 
deed in the name of Vera I. Greene, who was then 
my secretary, so that it didn’t expose the buyer, 
[20] that I was seeking to buy that for myself. 

I called him on the telephone and wrote him 
some letters about it, and in the course of time, why, 
he sent me the deed to Vera F. Greene. That deed 
is dated the 22nd of August, 1944, and in October— 
October 31, 1945, she deeded those lots to myself 
and my wife. Now, I don’t know whether this 
transaction appears on the list here as 1944—a 
transaction in 1944 or for 1945. It probably ap- 
pears in 744, but I am not sure about that. 

Now, these other two deeds here with Ace S. 
Conn on Lot 13. That was also one immediately 
across the street from us. I took that deed in the 
name of Vera F.. Greene in the same way. I had 
contacted them to see if I couldn’t buy the lots 
for the purpose of taking care of our home there, 
and that deed, through Vera F. Greene, was re- 
corded in “46. She deeded the property to me and 
my wife, and that deed was also recorded in ’46, 
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so that those two lots—or that lot appears as one 
of the transactions m 746. 

Another one now that appears in ’46 is the other 
one of those four lots which I bought from Frank 
H. Cole. That deed is recorded in July, 1946. That 
runs to myself and my wife, and had some business 
with Mis. Cole—that’s a woman, that name 
“Wrank”?—— 

Q. This property now has been sold or do you 
still own it? [21] 

A. When we sold our home there on Rowell, we 
then sold this. 

The Court: Are those sales included in the sales 
that were made during the years before the Court 
now ? 

Mr. Davis: No, I don’t believe all of these-—I 
might say that—I don’t believe all of these sales 
were, but the stipulation there takes into account 
other years, and the respondents have seen fit to 
include in their schedules and offer of stipulation 
sales for other years and acquisitions, and so we 


have consented that we go along on that basis to 
give you a clear picture of the years in question. 

The Witness: If I had before me that exhibit 
Tt could tell you whether these lots are ineluded. 
I think these were made in 1951, either 1951 or ’52. 

QO. (By Mt. Davis): Weil, how Were gamete 
sales made? 

A. Somebody ealled me up for a price on the 
property, and a discussion on terms was discussed, 
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and then a little bit later the buyer who was a 
builder, whose name I think appears on that ex- 
hibit that you just brought in, and I completed 
that transaction with him. 

That was done by telephone, writing, and I never 
did see him until after the sale was completed, 
and I met lim over near the property where he 
was building some houses. 

Q. I next show you a deed on Pacific Land and 
Title [22] Company, to Robert HE. Austin and 
Marian H. Austin, dated March 24, 1945, and cov- 
ering Lots 6 and 7, Block 2, Tract 142; and Lots 
21 and 22, Block 5; and Lot 24, Block 37; and Lots 
16, 17, 18, and 21, Block 64, Redondo Villa Tract 
B, and ask you if you recognize that deed. 

Exes | do. 

@. Can you explain about it? 

A. That came about like this: I was a member 
of the community group there. They eall it the 
Manhattan Beach Property Owners Association, 
in which they do little things around to improve 
the properties, and improve—get some streets, and 
so on, and they took up the acquiring a park near 
a place where they had a building, and I was ap- 
pointed on that committee to see what we could 
do about that. 

I discovered that the Pacific Land and Title 
Company owned Lots 21 and 22 in Block 5, which 
was a part of the area that we desired for the 
city to acquire for a park. 

I contacted the manager of the business and 
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proposed that he should give the lots to the city, 
but he wasn’t ready to do that, and unless we did 
something for him, and so it worked out this way: 
He'd get the lots for the city if I’d buy the other 
three lots here. The price there is $575.00. I 
thought the lots probably were not worth that, but 
I figured the city could pay for the lots 21 and 
22, so I bought from him for $575.00 the lots that 
you have just deseribed. [23] 

The Court: Arve they—are these lots included in 
the 6914 lots? 

The Witness: No, this is just a matter of eight 
lots, apparently. That is, in addition to this. 

This wasn’t aequired from the City of Manhat- 
tan Beach; this was acquired fiom a private owner. 

The Court: In what year? 

The Witness: In 1945. 

The Court: This 1s not going to be very mean- 
ineful to me. 

Your stipulation in effect sets forth three trans- 
actions 1n 1945 resulting in the acquisition of 69% 
lots. Now, we have testimony about eight lots, 
and I don't know where they fit into this picture, 
and I suggest to counsel he try to button it up. 

Moa. Davis: We will ultimately’ cover all or tie 
Jots there in the stipulation. We go through so 
many different transactions here. 


The Court: Well, yvour answer is not helpful 
to ime: 

I point out to you again that the stipulation sets 
forth the aequisition of 6914 lots in three transac- 
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tions. A fair reading of that tells me that those 
transactions constituted all of the transactions in 
which this petitioner acquired lots in 1945. Now, 
he is telling me about eight lots which he seems to 
suggest that they are not included [24] in these 
6914 lots, and leaves the matter way up in the air. 


Myr. Davis: Well, what we are trying to do is 
cover all of the acquisitions to give the Court a gen- 
eral picture for many years, beginning back—— 

The Court: Well, the burden is upon you. If 
you don’t make it clear, you will have to take the 
consequences. 

Mr. Davis: May I make a suggestion to the Court, 
your Honor, This Paragraph 5 was compiled by the 
respondent here and offered to us. I must admit 
that I didn’t check it very carefully, but I thought 
that was about right. During the years when this 
was under discussion, we went over my books and 
records, everything, so that I had no doubt that 
their figures would he right in every respect. 
Now, 

The Court: Well, I call vour attention to the fact 
that the purpose of the stipulation is to remove 
from trial matters that are agreed to, and when you 
file a stipulation with me, I assume that it contains 
the facts that the parties have agreed upon. I don’t 
want to hear any testimony in contradiction of the 
stipulation. 

Mir, Davis: Well, is that the purpose of this 
testimony ? 
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The Court: Well, I thought the witness was sug- 
gesting that the stipulation is not accurate. 

Mr. Davis: Whatever acquisitions and sales there 
are, we want them before the Court with the facts 
and [25] circumstances of the acquisitions and the 
sales, and, of course, whether it was in one year or 
another wouldn’t be too material, I don’t believe. 
It’s a matter of an over-all picture here of the three 
years. 

The Court: It may be a matter of an over-all 
picture, but a picture I have got to understand be- 
fore I decide this ease, and you are presenting me 
with a fuzzy record. 

Mr. Davis: Well, we will endeavor to clear it 
up, your Honor. 

The Witness: May I volunteer, vour Honor, the 
thinking in our mind and I think in the respond- 
ent’s was that the question here is whether or not 
the type of activity constituted a business. 

Now, that being the case, why, we didn't realize 
it would be vital or fatal if we made a mistake of 
a sale or two in one year or another. That is, the 
sale ought to be in one vear, and happened to get, 
in this list, in another. We didn’t figure that was 
important. 

We also figured that these facts being presented 
by the Commissioner would undoubtedly be ecor- 
reeted. We don’t think that what I have testified 
to here presents any variation of the facts that your 
Honor must know and consider to decide this ease. 

The Court: Proceed. [26] 


Commissioner of Internal Revenue 57 


(Testimony of Robert Ei. Austin.) 

Q. (By Mr. Davis): I will show you three 
deeds from the North Angeles — strike that — two 
deeds from the North Angeles Land Company to 
Robert E. Austin and Marian H. Austin; one deed 
is dated April 10, 1947, and it is Lot 206 of the 
Western Empire Tract, and in the City of Los An- 
geles; and the second deed is from the North Ange- 
les Land Company to Robert E. Austin and Marian 
H. Austin, Lot 303, Western Empire Tract, City of 
Los Angeles. That’s dated April 10, 1947; and a 
deed from Ambrose Collette to Rohert EK. Austin, 
and Marian H. Austin, dated March 24, 1947, Lots 
7, 8, 9, 22, 23, and 24, Block 23 of Tract 142. 

I ask you if these relate to the same transac- 
tions 

A. North Angeles Land Company and conveyed 
to myself and my wife, title to the Lot 206, the 
Western Empire Tract, and a part of Lot 203 of the 
same. One of Mr. Hartranft’s ventures, who I men- 
tioned, and they were liquidating this corporation, 
and J thought that that property up there would 
probably be a good investment, so I bought from 
them as part of that hauidation, and also as a part 
of the payment of my fees 125 acres that is repre- 
sented hy these two deeds. 

ft intended to own that property for many years, 
and have just recently sold it. That was bought dur- 
ing the period covered by the list of purchases 
shown in Paragraph 5 of the stipulation here, but it 
was not sold during the period covered by our con- 
troversy here. 
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The Court: It is reflected in Paragraph 5? [27] 

The Witness: Yes, your Honor. That is part of 
the purchase. 

The Court: For what year? 

The Witness: 1947. 

The Court: 1947 shows six transactions with the 
acquisition of 16 lots. 

dive Woawiess: Ves, your Honor: 

The Court: And how many aeres are involved 
here? 

Lhe Witness: Well, this is part of two different 
lots and 125 aeres included all of this. This is up on 
the mountainside here in the northern part of Los 
Angeles. 

The Court: Do vou refer to a tract of that sort 
as a lot? 

The Witness: Well, this isn’t a tract, your 
Honor; this is some acreage, some 125 aeres of 
land. The land, originally, your Honor, was sur- 
veyed here in this very large tract, and this Lot 206, 
I think, includes about 70 or 80 acres; Lot 203 was, 
as I recall, GO acres. 

This other deed that you have shown me is also 
involved in the purchase for 1947. My wife thought 
this would be a good place for a home, so we bought 
this property from the owner here in 1947, built a 
house on 1t. We are living there now. That’s part of 
the home place. There are six lots in this purchase. 
These are small. 

As far as acreage, these lots are 25-foot lots and 
[28] six of them make a satisfactory building site. 


Commissioner of Internal Revenue 59 


(Testimony of Robert E. Austin.) 

O, (By Mr. Davis): You presently reside 
there ? 

A. Yes, that’s my home where I now live. 

@. I next show you a deed from Robert J. Tracy 
and Dorothy G. Tracy, dated April 28, 1948, and 
pertaining to Lots 5, 6, 16, and 17 in Tract No. 
2148. 

I ask you if you recognize that deed. 

A. Yes, I recognize this. This was recorded in 
April, 1948. It describes four lots and is part of the 
property described in Paragraph 5 of the stipula- 
tion. 

About the time we had sold our home on Rowell 
Avenue, we hadn’t yet decided to build on the Col- 
lette lots, and so we bought this lot from Tracy 
which had a house on it, and we moved in there, and 
that was our home for a considerable period after 
that. I think later that year we built on the lots 
that are at the present address, 500 Poinsettia, and 
we sold the Tracy property after we moved in there. 

Q. Did you make a profit on that transaction ? 

A. I am not sure. I rather think that we sus- 
tained a small loss there, but I am not quite sure 
about that. Anyway, that was just moving into one 
home from another. 

Q. I next show you a deed from Gordon W. 
Hosking and Marie Hosking, husband and wife, 
dated March 31, 1947, and covering Lots I and 2 in 
Block 53 of Redondo Villa Tract B. [29] 

A. Marie Hosking had lived with us for several 
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years before she married. She was growing up with 
us, and married a young man in 1946. 

T had helped them buy a home, and done several 
little thines to help them get along. Somebody came 
along and offered to sell to me two lots, these two 
lots here, in a part of town that was near aviete 
they were living. I thought it would be nice if they 
had a little real estate so they could feel they were 
a substantial part of the community. 

The house that. they were living in, I had bought 
that, it was in my name, and so they were living in 
it, and so I thought this would be a good thing, and 
T bought these two lots, and put them in thei name 
and expected them to pay for it whenever they got 
around to it. 

After a while Gordon lost his job, and they 
deeded the lots back to me in 1947, and J presume 
that is one of the sales that appears in this Exlbit 
5, but I am not quite sure whether that was the 
vear that I bought it for the Hoskings or whether 
the date they deeded it to me. In any event, that’s 
the facts relating to the acquisition of that prop- 
Clay. 

Q. What beeame of that property? 

A. Well, later on a real estate dealer, Wigan! 
have ecomie to know pretty well, called me mp to 
inquire whether or not I owned those lots, and 
whether they were for sale. I told him they were 
and gave them a price on it, and I sold them [30] 
almost immediately for the price I quoted. 

Q. Did vou ever advertise the property for sale? 
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A. No, I didn’t advertise this, or any other of 
the properties I have owned. I let it take care of 
itself the best it could. 

Q@. I show you a deed from William R. and 
Adella Unfug, dated October 18, 1946 on Lot 21, 
Block 2 of Tract 142; and a deed from Charles 
Terry to Vera IF. Greene, dated February 28, 1947, 
Lots 19 and 20, Block 2, Tract 142; and a deed 
from Vera F. Greene to Robert E. Austin, and 
Marian H. Austin, dated April 1, 1947, covering 
that same two lots as mentioned in the last deed. 

Do you recognize those ? 

A. Yes, at that time I owned Lots 6 and 7 in 
the same block. These three lots were immediately 
behind it. Lots 6 and 7 were facing on Manhattan 
Beach Boulevard, and I thought they had consider- 
able potential there for business uses, and that in 
order to make good use of that property, it needed 
some parking space, and so one of my neighbors 
was a real estate man, and one day came in and 
asked me why I didn’t buy the lots, so I told him 
I would be glad to do so at a reasonable price. He 
reported back a day or two later that he could get 
that lot for whatever it was, and he thought that 
he could get the two adjacent. I told him I’d be 
elad to buy all three of them for a satisfactory 
price to make a parking area for the [31] Lots 6 
and 7 for any business that might be established 
there. 

Somewhere along the line about the time of these 
deeds are dated, why, he came in and with the nec- 
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essary arrangements, and I bought from William 
Unfug Lot 21. That deed is recorded in November, 
1946, and I think that it’s one of the purchases re- 
quired that’s listed here. And the other lot was pur- 
chased —I purchased that in the name of Vera 
Freene. I didn’t pay the full amount of the pur- 
chase price there, and so I took it in her name. She 
executed the trust deed for the balance of the pur- 
chase price, and I paid it off later on. She deeded 
the two lots to me. Those are the Lots 19 and 20 in 
Tract 142, which backs up Lots 6 and 7 that Thage 
just mentioned. Those lots, I continued to own them 
until here about a year ago. At that time my wife 
was interested in one of the churehes there and we 
cave Lots 6 and 7 to the chureh, and we sold them 
I guess you’d say, the other three lots which we 
thought they would need for parking, the rest of 
the church yard, so that was sold and disposed of in 
that way. 

Q. I show you a deed from Fred H. Kochsmeier 
and Alvina Kochsmeier to Robert E. Austin, dated 
March 12, 1947, pertaining to Lots 17 and 18, Block 
b0ret Traet 163s. 

A. J owned Lots 18 and 14. That’s part of iat 
I got from the City of Manhattan Beach in this 
same block, and Lots 17 and 18 back up to them, so 
that it gave an entrance to those [32] lots from a 
side street, and also furnished a little hit of parking 
space, and this same broker who sold me the lots IT 
have just mentioned in Tract 142 came in and 
offered to sell me these lots after I bought them 
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from him to fill out or build up the site we had 
there on the north side of Manhattan Beach Boule- 
vard so to give them a street access from side 
streets and also for a little parking space. 

IT bought that in 1947, and then I think, that, is 
one of the deals that’s described in 1947, two of the 
lots there. 

Q. What disposition was made of that property ? 

A. Here about a year ago I sold the four lots to 
a broker there who has since improved it. 

Q. Did he contact you about the sale, or did 
you 

A. Yes, he had an office close by and came over 
to my house one evening to see me about that, to 
see if I would sell it. I gave him a price on it. We 
talked about it a little. He said he would take it if 
I would give him a little time. He wanted a day or 
two. A day or two later, we signed up some papers 
in escrow somewhere, and the deal was completed 
in that way. 

@. He bought it for himself? A. Yes. 

Q. I show you a deed from a Frank Perry and 
Marian F'. Perry to Vera Freene, dated March 12, 
1947, Lots 34 and 35, of Block 109, Redondo Villa 
Tract B; and a deed from Vera F. [33] Greene to 
Robert Austin and Marian H. Austin for the same 
lots, dated May 26, 1947. 

Do you recognize those deeds? 

A. Ido. The real estate broker down there came 
im to see me to see if he couldn’t sell me those lots. 
He gave me a good talk and I thought it was a good 
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investment, so I took them in the name of Vera F. 
Greene because, in faet, the seller was a lawyer 
whom I knew very well and I wasn’t ready to pay 
the full amount in eash, so I took it in the name of 
my secretary, who executed the trust deed for 14, 
the unpaid balance of the purchase price. 

The other deed now, she exeeuted. That was paid 
off and cleared up. 

This purehase was made in March, 1947 and 
deeded to me along in June, 1947. I still have those 
lots. I put a building on them, and that’s been a 
fairly good investment. 

@. You hold them today as income property ? 

A. Nes. 

Q. I show you a deed from H. Js. Byram, a tax 
collector of Los Angeles, to L. Kathleen Smale, 
dated August 15, 1947, Southwest 50 feet of Lot 10, 
Tract No. 1272; and a second deed from HP i: 
Brram to L. Kathleen Smale, Lot 7, Block 11, Traet 
1638, Thats dated Aueust 15, 1947. 

To will ask vou if you reeognize those deeds, 

A. I do. My. Clendennin had been a elient of 
mine for [34] many vears. He eame into my offiee 
and told ine his daughter had bought some titles 
and that he was afraid she was going to lose some 
money on it, and he wanted to know if I eouldn't 
help her out. T discussed the matter with him a lit- 
tle, and told him that T thought he probably could 
clear up the titles and get out all right. 

About a week later he came in and said he had 
just been to a doctor and the doctor said that he 
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had been troubled with a heart condition for quite a 
little while. The doctor told him he was in had 
shape and that he might just drop off any time. 

He didn’t want to leave Kathleen with a deal of 
this kind on hand, and he wished that I would take 
it over so as to relieve him of that worry. We talked 
arcund a little, and I finally told him I would give 
him $500.00 for it, which I did. Kathleen gave me a 
deed for it. Mx. Clendennin diced in about 30 days. 

I went out to look at the property and I didn’t 
think it was a very good investment. One of the lots 
involved was taken on a street improvement bond; 
the other one had a bond against it, and quite a lit- 
tle other taxes that weren’t included in the county 
deed. I determined that that was valueless, and de- 
cided to abandon it. 

But, about a year or a year and a half later, 
somebody called me on the telephone and made an 
offer there [35] that T thought was pretty good, so 
tf checked on that, so T found that I could clear up 
the title to the property for about $1100.00. They 
were willing to give me about $2000.00 for it, so I 
got the title cleared up by paying off the bond and 
other tax liens, and sold it there for about $2000.00. 
I don’t know who the buyer was, but I remember 
thev called me on the telephone and that consum- 
mated that deal in escrow somewhere. The papers 
were signed by myself and my wife and mailed out, 
and I never did see the buyer. 

Q. Where are deeds from this Smale to you and 
your wife? 
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A. Well, I don’t know, if you don’t have them. 
I presume they are mislaid some place, and anyway 
I don’t remember where they are. 

Q. I next show you a deed from George H. 
Jones and Nelvina Jones to Robert E. Austin and 
Marian H. Austin, dated January 15, 1949, for Lot 
12, Block 58. 

A. Yes, I recognize this. Had built a building 
on the corner diagonally across the street from this, 
operating a laundry there. 

Ve needed a little more space for some cesspools 
to take eare of it, and we needed some parking, so 
I bought this lot from Mi. Jones. I happened to 
know him. 

I went over to him and bought the lot from him 
and had it for the laundry for refuse disposal and 
for parking. We used that lot in connection with 
that building as long as [36] I owned it. That build- 
ing was sold here about a year ago. Somebody sold 
this lot along with it. The sale of the building and 
lot was made through a broker who came by want- 
ing to know if he could sell it for me. 

Q. I show you a deed from Homer E. Deaver to 
Robert. Austin and Marian Austin, dated November 
21, 1950, for Lot 14 in Block 22, Redondo Villa 
Pret 5. 

A. Oh, Mr. Deaver was a friend of mine and a 
neighbor. This lot was directly aeross the street 
from where T lived on Rowell Avenue for quite a 
while; 

T loaned him some money and took a deed of trust 
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on this property. After a while, he got in bad cir- 
cumstances, and he wanted to give me the property 
in heu of paying the debt. I think we worked out 
some kind of deal. I paid him some money. I forgot 
just what now, but anyway in 1950, he gave me a 
deed to the lot and this is one of the transactions, 
I guess the only transaction—hig transaction that 
occurred on this schedule in 1950. 

So, I bought that later on. I sold that to a builder 
who had looked over the books and came to my 
house one mght and said he would like to buy it. 
He described the lots he’d like to have, and I sold 
him this along with some other five or six others in 
one transaction there, perhaps along in 52 or— 
I don’t remember the date. If I had this Schedule 
6, I could tell which deal that was. [37] 

Q@. I show you three deeds all pertaining to Lots 
12 and 13, Block 37, Redondo Villa Tract B, one 
from Jeanette Harris to V. F. Greene, August 31, 
1945; one from Joseph Brown and Fanny V. Brown 
to V. F. Greene, dated August 28, 1945; one from 
Naomi Newman, dated September 11, 1945, 

I ask you if you can recognize these deeds. 

A. Yes, I had a chent, Mr. Friedman, who ac- 
quired these lots, and they were deeded to Vera 
Greene, my secretary, for his convenience. I had 
some business with him, and he turned over these 
lots to me in working out some of our settlements, 
perhaps fees, or some other investments we may 
have had. And these were also sold also as a part of 
a deal with a builder. I don’t remember who it was 


68 Robert Ff. Austin et al. vs. 


(Testimony of Robert KE. Austin.) 

or how I got in touch with him right now, but any- 
way i sold them. I never made any effort to sell any 
of these lots except to respond as the inquiry came 
about. 

@. i show vou a deed from the Pacific Land and 
Title Company to Robert E. Austin, dated May 22, 
1945 for 8, 9, and 10, Redondo Villa Traet—— 

A. I think that My. Merrow, the owner of dis 
business, called me on the phone and stated that he 
had these three lots on hand and was willing to sell 
them awfully cheap and he wondered if he couldn’t 
imterest me in them. He told me where the lots 
were, and what the price was, and I agreed to buy 
them. [388] 

Q. Did you have a chent by the name of 
Randall? A. Yes, I have. 

Q. Did he have anything to do with these? 

A. Well, no, I don’t think so. There are some 
other deeds there. I think My. Randall represented 
him in some matters, but my best recollection is that 
I bought these direct. from Morrow there on an 
offer that I thought was pretty good. 

Q. I show you two deeds from H. L. Byram, 
Tax Collector of Los Angeles County, ene to Robert 
E. Austin, dated November 22, 1943, Lots 18 and 19, 
Block 64; and the second the 22nd day of Novem- 
ber, 1943 also, and it’s from the same party to the 
same party, Lot 40, Block 180. 

A. ‘This Lot 18 was part of a tax delinquentan 
Manhattan Beach they were trying to get on the 
market. We had agreed that several of us would go 
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to the Tax Collector and ask him to put lots on the 
scheduled sale that was coming along and we had 
agreed that each of us would put—the Tax Collec- 
tor wouldn’t put on the sale unless somebody agreed 
to be there to make an opening bid on them, and so 
part of that —as part of that deal, I went wp and 
asked them to put a schedule of sale there on ten 
lots. We agreed to be there at the sale to make an 
opening bid on each of them. 

T bid on them, but somebody else took bids up, so 
the only one I got out of it was Lot 18, Block 64. 
That was [39] in 1943, and I continued to own that 
until somewhere along in, I think, 1952 or 1953 
when I sold that. That lot was, I thought, almost 
worthless, but I did my duty to the city and carried 
out my agreement there. In fact, right along that 
line, why, I did that same thing on two or three 
other sales and I suppose maybe it was a means of 
selling them, 30 or maybe 40 of those lots, but I 
didn’t have to buy any of them except that one. 

At that same sale, at the time that same sale took 
place, a client of one of my associates was there bid- 
ding against the property. He told me that he had 
run out of money and asked me if T wouldn’t bid on 
Lot 40, Block 180. At his request, I bid on that lot 
at that sale. He didn’t reimburse me the next day, 
but some time later he gave me back $14.50, which 
was half of the purchase price, and he said that 
we'd own the lot together, and he’d find a market 
for it and make me a little profit. 

He never did sell it, and so about five years later, 
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he came to me and told me it was up for sale for 
taxes and he gave me $10.00 for a deed to it. I gave 
him a deed for $10.00, and haven't had word of it 
since. So, that’s the disposition of that lot. 

The Coit: I am going to recess. We will recon- 
vene at 2:00 o’clock. 

(Whereupon, at 12:30 p.m., a Yecess “was 
taken until 2:00 p.m. of the same day.) [40] 


Afternoon Session, 2:00 p.m. 


Whereupon, 
ROBE EOAUSTIN 
ealled as a witness for and on behalf of the Peti- 
tioners, having been previously duly sworn, re- 
sumed the stand and testified further as follows: 


Direct Examination—(Continued) 
Q. (By Mr. Davis): Mr. Austin, are therevany 
ther deeds pertaining to the property included in 
the stipulation covering the 14-year period back to 
1943 that have not been presented here? 

A. Well, I don’t know whether there are or not. 
It seems there’s another deed or two, but I didn’t 
Yealize that wonld be a matefial fact here, so 1 
didn*t make a eareful search for them before I 
came. My impression was that the mode of opera- 
tion would be the subject of inquiry here. 

Q. Whatever other property there might he in- 
eluded in the stipulation was aequired in a similar 
manner? 

A. Yes, along through the vears, every onee in a 
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while, I have acquired a piece of a property by a 
fee or something of that kind. Once in a while, 
maybe I perhaps bought something I thought was a 
good buy, but I don’t recall any of those that 
aren’t included in the list here. 

Q. What percentage of time did real estate ac- 
quisitions [41] and sales take in comparison with 
your law practice? 

A. Oh, I’d say that it was infinitesimal, prob- 
ably less than one percent of my time on this. Ordi- 
narily, the sales were made—the purchases were 
made ordinarily by somebody sending a card to the 
house or calling in there on the phone. I responded 
by phone, or put a price on a eard. That would 
probably on the outside take ten minutes or some- 
thing of that kind. If interested, he would respond 
with another phone call, and we would have a little 
exchange back and forth for probably less than five 
minutes. The time was so small, there—it would be 
difficult to estimate it. 

Q. Now, whose names appear upon the property 
tax roll? 

A. The property tax roll is carried Robert E. 
Austin and Marian H. Austin at the home address, 
500 Poinsettia Avenue in Manhattan Beach. Now, 
there isn’t anything other that carries that address. 
Each of the authorities in this case calls for your 
residence, and that’s my residence, and while my 
business is all done at the business. We always use 
the home address. 

Q@. Your tax statements are received at your 
home address? A. Yes. 
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Q. Is there any other place where your name 
appears, cither your name, or your wife’s name, 
appears as owners of [42] this property we have 
been talking about? 

A. No other place. Just on the assessment rolls 
and on the deeds of the records in the county here 
is all. 

Q. Did you usually meet the purchasers of these 
properties you sold to? 

A. I very seldom do. I don’t reeall any deal 
where anybody ever came to my office or I ever 
went to anybody else’s office in connection with the 
deals. 

Q. Do you ever recall advertising in any news- 
paper any of this property for sale? 

A. No, I never did. 

Q. Did vou ever advertise in any other way, any 
other medinm ? 

A. No, I never did advertise anv of this for sale. 

Q. Did vou ever have signs posted on lots, for 
sale signs? w. §No, 

Q. Or any other kind of signs? 

A. No, I never posted any for sale signs, orn 
any other way ever advertised the fact that I owned 
the property or had a control of it. 

@. Have von ever signed any listing agreements 
in advanee, any written listing agreements with real 
estate brokers? 

A. T don't think T ever did. T don’t want to be 
positive about that because sometimes some fellow 
may have a deal he [43] expected to make and may 
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have presented it to me, some kind of a listing, but 
I don’t remember anything of that kind. I feel sure 
that I never made one, but I don’t want to make 
that absolutely ironclad. 

Q. Have you ever had a real estate broker’s li- 
cense, or real estate salesman’s license ? 

A. No, never had. 

Q@. Has your wife ever had a license of any 
kind? i Noe nounme aigalt? 

Q. Did you ever subdivide any of this property? 

A. No, I never subdivided any of these lots. 
These lots that we have been talking about are scat- 
tered lots and they were sold in the same condition 
that I bought them. 

@. Ever improve any of the lots and sell them 
as improved? 

A. Well, nothing that’s involved here. Yes, I 
have improved some lots. IT built a biiiding and 
rented it for many years. Have built two or three 
buildings that T have had on hand, and some of 
them I have now, a couple of them, I have sold, but 
not until after I had rented them for a considerable 
period. 

Q. You built on those for your own income and 
investment ? 

A. Yes, just an investment proposition. 

Q. A large number of these lots that have been 
mentioned today, you still own; is that right? [44] 

A. Well, I wouldn’t say a large number, no. We 
have been talking about many 150, or 160 lots; 
I prohably own 15 or 20. My home, for instance, is 
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on a lot comprising seven lots. I have one building 
that’s on another lot comprising four lots; on an- 
other lot I have a building comprising three lots. 
I have got another project there that is about 15 
lots m one place, but that isn’t anything like enough 
to sav that most of these are still on hand; some of 
TCT Mere: 

Q. Is any office of any type or kind maintained 
at your home? 

A. None at all. In fact, I do not maingginitam 
office there. [ don’t even have my name in the tele- 
phone book. Not on account of real estate, but on 
account of people who need emergency legal serv- 
ice. I try to shut the door when I leave the office, 
and I don’t solicit business at home. 

Q. You don’t have any cabinets or files or sta- 
tionery or any other business paraphernalia? 

A. No office equipment of any kind, no office or 
anything else. 

Q. Does Mis. Austin participate in any sales or 
purchase transactions other than the signing of the 
necessary documents ? 

A. Well, probably I ought to answer that no, 
because as a matter of fact I talk over with My 
wife, when a sale comes along, I probably tell her 
about it, but she doesn’t have any [45] knowledge 
of the business in that respect. 

The property there is scattered around, and I 
don’t suppose that she knows where it’s located. 

Mr. Davis: Well, that’s all, you may efoss @ 
amine. 
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Cross Examination 

Q. (By Mr. Reardon): Mr. Austin, referring to 
this schedule in the stipulation, for the purpose of 
clarifying it for the record, isn’t the total of the 
column labeled ‘‘Gross Income”’ that total is ar- 
rived at by adding the income from the rentals, 
other property income interest, the gross income ? 

A. Yes, I think the gross income 

@. The gross income from your law business? 

A. Yes, that’s what I intended it to he, yes. 
That’s the gross receipts from the law practice, 
gross receipts from rentals, gross receipts from in- 
terest included, and gross profits. 

. Now, another column there is entitled “Fee 
Collections” in your law practice? A. Yes. 

Q. That doesn’t mean a number of individual 
single clients you had, does 1t? 

A. The total of the column entitled “Gross Law 
Practice Fee Collections,’’ that’s the total amount 
of fees, cash fees, that I collected during the year. 
That is, [46] 

Q. In other words, several from one individual? 

A. Yes. That’s a number of different payments 
that came in to constitute that total. 

Q. Now, as to all these lots, that we asked about 
today, you yourself bought all these? In other 
words, vou didn’t inherit any of them? 

A. No, I didn’t inherit any of them. 

Q. How long have you lived in Manhattan 
Beach? 

A. Oh, I began to live there in 1929. I was in 
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and around Menhattan Beach, which was sort oii 
resort area, for 12 years prior to that. 

@. And vou lived there consecutively sinee that 
time? 

A. Yes, I have heen there since 1929, always. 
I have either bought a house or a cabin around 
there for d2 of lo years prior to that. 

Q@. Ever been active in civic affairs? 

a eevot vinta! 1932, 

Q. It’s fair to say you are well known in Man- 
hattan Beach ? 

A. Well, when I moved there it was about 5000, 
and it’s grown sinee then. I could probably say I am 
well known among the officials and business people 
of the area. 

Q. Now, would you mind giving the Court a lit- 
tle of the background of Manhattan Beach? In 
other words, was this a desirable resort area years 
ago? [47] 

A. Well, it was simply a strip of sand there that 
somebody thought would be a good place to sell 
some lots. 

Along about 1904 they subdivided about four 
square miles of the beach and hill land back of the 
beach. 

Q. Who was it that thought it would be a good 
idea to sell some lots, Robert H. Austin? I am 
sessing at titad pare 

A. You see that happened 

@. And you think it was a good idea to @ell 
lots 
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Mr. Davis: We object. No proper foundation, 
and immaterial, going back to 1904 and all that. 

Q. (By Mr. Reardon): In 1945, did you think 
it was a good idea to buy lots in Manhattan Beach? 

A. I bought under pressure. I wouldn’t have 
bought them. 

Q. Which lots are these? 

A. Well, the lots that I bought from the City of 
Manhattan Beach, that 102 lots we were talking 
about this morning. 

Q. You stated—did you use a broker in several 
of these transactions? 

fweeso, [ dont think that was my Statenient. 
I said that brokers have frequently called me seek- 
ing lots for builders, and I made some transactions 
through a broker. Well, I sold to the brokers like I 
do anybody else. [48] 

A man wants a price on a lot, and he will give 
him an answer. 

Q. And these were brokers? 

A. Some of them were brokers; some of them 
were not. There were some brokers that called me up 
and some builders who called me direct. 

@. Did it involve paying the broker any com- 
mission, either by the purchaser, or eventually the 
buyer of the lot? 

A. Well, I would say, knowing the country, that 
any broker has got a commission, and I frequently 
adjusted the price so that the broker could take a 
commission out of it. That is, he says, “Well, how 
much do you want for these lots?’ If I gave him 
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a price, say of $1500.00 well, he’d say—I would 
tell him I would give him $100.00 on that, and he 
would say, “Let’s make that $1750.00 on that to take 
eare of me,’’ and deals were made like that some- 
times. 


Q. In other words, you paid brokers commis- 
sions ? 

A. The broker’s commission was taken out of 
the price the buyer paid for the lot. 

Q. When did your real estate activities begin 
in Manhattan Beach? 

A. Why, in 1918, a woman came into the office 
and needed advice, and she gave me a lot on the 
beach for the fee. 

Q. Now, when these sales were closed, where 
were they [49] closed? 

A. Most of them were closed in an escrow office 
somewhere. Now, that would be the same as where 
they sold the builders a large group there, wherever 
there is a group of lots, that was closest to some 
escrow somewhere, and the others, like this fellow, 
who would want to buy, would be able to pay only 
part down. I would say, “Send me a check for what- 
ever the amount agreed on was,” and I sent him 
a contract there, and they agreed to pay it and 

Q. Who drew up these various papers? 

A. I took care of it legal-wise: in connection 
with all these, I prepared the contracts that I made 
with people who sold and so on. 

Q. Where, at vour office? 
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A. That’s where I do my legal business, down- 
town. 

Q. Downtown? A. Downtown. 

Q. Now, these lots that you purchased from 
Manhattan Beach, had you seen any of these lots 
before you bought them? 

A. I probably had seen them all, but I 
hadn’t—— 

Q. In other words, you didn’t? 

A. I didn’t 

@. You didn’t know you were buying lot such 
and such in an area? 

A. I would not buy them sight unseen. [50] 

Q. Did you see any of these before you sold 
them ? 

A. Oh, yes, I saw them all. I went out and saw 
every one I had. Somewhere along the hne I went 
out to see what I had. 

Q. In other words, it was only after you had 
acquired them that vou were able to say, ‘“Uhis is 
my Lot 12, Redondo Villa Tract’’? 

A. Until I got the deeds, I didn’t know what 
lots I had acquired. 

Q. Now, none of these lots, excepting the ones 
on which you subsequently built, and which is in- 
come property, the ones we discussed earlier, none 
of these lots were productive of income? 

A. No, they were all vacant when I bought them. 

Q. What size were they? 

A. There was a great variety of footage on them: 
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some 50 feet wide and some were 40, and a few of 
them were 25 feet. 

Q. Now, normally, in your experience in Man- 
hattan Beach area, are they large enough to build 
a house on? 

A. Well, I bult my own house on six lots. 


I have a neighbor who has a house built on one 
30-foot lot, and another built on a 25-foot lot 
around the neighborhood. They know how to do it; 
it’s a peculiar type of construction. 

@. Is this area a very desirable residential area 
at [51] this time? 

A. Well, you could get quite an argument about 
that. Manhattan Beach was incorporated in 1904. 
Its streets are nearly all dirt streets now; the pave- 
ment has only reached a few of our main streets; 
the street I live on 1s unpaved. 

Q. Since the war, would you say there has been 
a great amount of real estate development in that 
area? 

A. Oh, yes, a very great amount in Manhattan 
Beach. 

Q. Now, vou said that none of these properties 
were productive of income. Were anv of them ac- 
quired for the purpose of productive income? 

A. Well, they were all acquired for the purpose 
of getting me off the hook, that guarantee T made 
the City of Manhattan Beach. Now, after I found 
myself with that, I began to cast about. 

Q. Now, of this group that you acquired as a 
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result of your civic duties to Manhattan Beach, 
isn’t 1t true you made a profit? 

A. Yes, I made a profit, I think, on every lot 
that I sold. 

Q. Now, based upon your familiarity with Man- 
hattan Beach, do vou think it’s fair to say—it’s 
true to say that any owner of unimproved lots, such 
as vours, will receive many unsolicited inquiries ? 

A. Yes, at that time there was just a flood [52] 
of inquiries coming in. 

Real estate brokers would go through the tax 
rolls 

Q. And you knew this? A. Yes. 

Q. Now, over the years, the years in question 
and prior years, isn’t it true that you made many 
loans from various different banks, real estate loans, 
I assume, for the purpose of financing 

Mr. Davis: Objected to as immaterial, irrele- 
vant, and incompetent, and not related to the issues. 

The Court: Overruled. 

The Witness: Well, I borrowed a good deal of 
money from the banks, but just this minute it 
would be had to tell you what any particular Joan 
was for. 


I made some improvements and found myself 
short of money, and went to the bank and _ bor- 
rowed money to make up the shortage. 

Q. (By Mr. Reardon): Now, several times you 
mentioned a real estate broker. The real estate 
broker called a neighbor, and so forth. Was this all 
the same person, or were these different 
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A. Well, Mr. Vonfeldt, he was a neighbor, and 
I think that he was concerned about three matters, 
one I mentioned to you. 

Q@. Were these other brokers—had you known 
them before [53] on these specific transactions? 

A. Well, some of them I may have, but a lot 
of them I didn’t. A lot of brokers that I did bus- 
iness with in this matter, people at whose first ac- 
quaintanece with me was a phone eall. 

Q. How many of these lots were in this Man- 
hattan Beach area? 

A, All of them—except the 125 «acres «ligeml 
bought was in the Manhattan Beach area, but all 
the other lots—some of them were m Redondo 
Beach, so we regard that as being one area there; 
they are so close together. 

Q. Now, my question is: You acquired each and 
every one of these lots with the expectation of mak- 
ing a profit ? 

A. With the hope of making a profit. 

Q. Now, as to the number of lots that you have 
left out of these transactions, what was the approxi- 
mate figure, do you recall? 

A. Well, I have three lots left out of that 21 
that T bought from the Amaranth Land Company, 
and I had 75 aeres, 25, I bought from the Los An- 
eeles Land Company up to six or eight months ago, 
and I have—well, perhaps TF just better tell you how 
many I have. That will be the easy way. J have 
about 30 lots altogether. 


Q. Left? A. Yes. [54] 
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Q. And seven of them are your home? 

A. Yes. 

@. And possibly four are property on which you 
built income producing ? 

A. Well, four lots at one place a lease site for 
one building. 

@. Yes. 

A. And that leaves approximately 18 or 19. 

@. Beg your pardon? 

A. I say that leaves us with 18 or 19. 

I would like to go ahead a little farther with some 
improvements. 

@. All right. 

A. Qn another perhaps five lots, I built an auto- 
mobile sales agency that occupies five of them. 

J have got three lots on Redondo Beach Boulevard 
that have some improvements on them. 

Buildings on one of the lots and two others are 
adjacent for the parking site. 

Then, I have ten lots that are on Sepulveda Boule- 
vard in Manhattan Beach on which I am expecting 
to make some improvements in the near future, 
whenever it’s justified. 

Q. In other words, you have no unimproved lots 
left that you were holding for resale? 

A. No, I have got several unimproved lots. [54a] 
I suppose I will hold them for resale unless I hap- 
pen to have an opportunity to improve them, but 
as yet, it’s yet to be determined. 

Q. How many? 

A. Well, I have got about—there must be nine 
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or ten anyway, and of course, I’d sell them if I 
had an opportunity to sell them, just the same as 
I would sell my home or income property I am 
collecting some rent on and living on. 

Q. Now, on direct examination, you said that 
you felt that these were good investments? 

A. Yes. 

Q. What made you think so? 

A. Well, people have been coming in increasing 
numbers for quite a while, and that’s been creating 
quite a demand for real estate. I think vacant real 
estate would hkely increase in price. 

Q. Now, relative to the lots you acquired through 
or as a result of your relationship with Mrs. Hart- 
ranft, it wasn’t clear to me whether you felt you 
were legally bound to take these lots? 

A. No, I wasn’t. I didn’t think I was legally 
bound, but I would have been terribly embar- 


rassed 
Q. Had you seen those lots before? 
A. No, I bought them before I ever saw them. 
@. Now, as to the lots relating to the fellow who 

eame to you who had a bad heart ailment? 

Yes. 

There were two lots involved there? 

Yes. 

Did vou make a profit on those two lots? 

Yes, IT made a profit on those. 

And how were they sold, separately ? 

Well, one of them I lost by foreclosure un- 


POPOPO> 
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der some tax liens and street bonds, so I didn’t 
sell that one, but it turned out that the building 
boom down there 
Q. In other words, you required to 
A. Yes, I didn’t sell them together. I didn’t 
sell one of them. One of them I didn’t sell was all. 
Q. Relative to the lots that were discussed in re- 
lation to Marie Hoskings, who you regarded as 
your adopted daughter, were there two lots involved 
there? A. Yes, there were two lots there. 
Q. Were they sold separately ? 
A. They were sold separately, yes. 


@. Now, in and during your civic affairs and 
duties in Manhattan Beach, as regards these lots, 
did you do any word of mouth advertising? 

A. No, I don’t think T ever did. 

Tn that connection, I might say that some of [56] 
my—well, a good many of my friends knew that 
I had some lots around there and I may have dis- 
cussed that with some of them, but I don’t recall, 
except for the first half dozen lots or so that I 
sold in 1945, I don’t recall that I sold to any others 
that were friendly—close to me in any way. 

Q. Now, directing vour attention to the taxable 
year 1953, do you recall what profit, if any, you 
made off of these similar real estate transactions ? 

A. Well, I'd have to take a look at this chart we 
have here to do that. 

Q. You say the figure of $9000.00 was 

A. Well, I don’t have those figures before me, 
and I don’t know what 1953 may have been. 
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Q. I show this to you and ask you if you recog- 
nize the signature. 


A. Yes, that’s—that seems to be my signature 
and my wife’s signature on our 1953 return. 


Q. Further directing your attention to Schedule 
D, approximately what profit from real estate trans- 
actions does that schedule show? 


A. This schedule shows $4,628.12 for the taxable 
amount of income from 


@. And that is half of the profit? 


A. Yes, I think so, yes. It doesn’t say so, but 
I presume that’s right. [57] 

Q. Further, approximately how many real estate 
sales does this schedule show? 

A. Why, that shows three sales in—it shows 
four sales in 1953, installment income. 

@. Four sales? 

A. Yes, there were some sales made in prior 
years that on which collections were made in 1953. 

@. Now, directing your attention to this form 
which purports to be vour income tax return for the 
vear 1954, what is the amount shown as a_ profit 
from real estate sales? 

A. Well, this shows 

Q. Remembering that the figure reported there 
isainalf of he gprefit. 

A. Now, this shows $6113.78, and which the 
$2,224.00 is a share of a joint venture project on 
which I joined some other people. 

Q. That’s a real estate transaction ? 
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A. Yes. 

Q. In other words, in the year 1954, you re- 
ported over $16,000.00 profit from real estate trans- 
actions ? Ao Bhat 7s eh: 

(). Approximately how many transactions are 
involved there for the year 1954? 

A. Five or six—let’s see—there’s only one sale 
in 1954, and the profit I got from the joint venture 
matter [58] there. 

@. Well, one actual sale, but these are in- 
comes 

A. Well, this income is from sales that had been 
made in years gone by that appear on other lists. 
That is, one sale, as you are presenting now, might 
very well appear in ten different schedules. 

@. Now, for the same year, what was your ap- 
proximate net profit from your legal profession? 

A. Well, the net profit from my legal profession, 
according to this, was $2825.00; the gross receipts 
for that, $7,567.00. 

Q. Now, directing your attention to the follow- 
ing year, 1955, using this to refresh your memory, 
what was it approximately, your net profit off your 
real estate transactions for 1955? 

A. This shows that the 1955 return recorded 
$9,911.00 taxable income from sales, and there were 
four sales made—five sales made in 1955, 

Q. In other words, your profit on real estate 
transactions for 1955 approximates $19,000.00? 

A. Yes, that would seem to be so, from the fig- 
ures you showed me. 
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Q@. And your approximate net profit from your 
legal profession ? 

A. Well, that profit for 1955 appears to be [59] 
$4,544.00, and the total fees collected were $9,900.00. 

Mr. Reardon: The respondent rests, your Honor. 


Redirect Examination 

Q. (By Ms. Davis): This income that you have 
just related for the years 1953, 1954, and 1955 relate 
to not only sales but prior sales during—sales dur- 
ing prior years? 

A. That’s mght. Some of the sales were during 
prior years, but some sales were for this year or 
for that year. You see, when a city grows from a 
population of 5000 to 35,000, it—real estate prices 
—many of these were made on the installment basis. 

Q. Many of these were made on the installment 
basis ? 

A. Some of them were made on installment, yes, 
sir, 

Q. Now, when escrow companies handled your 
transactions, did they draw up the papers? 

A. Usually, they did. 

@. Has there been a sewer problem in the area 
of Manhattan Beach during the vears in question 
that has affected values in the property ? 

A. Well, they are building @ lot of, seers ig 
Manhattan Beach during the last five or six years. 

@. [mean sewers into the ocean. 

A, Well, that has soine effeet on it and in two or 
three ways. [60] 
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Q. In spite of that, there’s been quite an in- 
erease in population ? 

A. During part of the time that has been dis- 
cussed here. 

@. Has swimming been prohibited on account of 
the polluted beaches? 

A. Yes, there’s been —the Health Department 
has quarantined the beaches on account of the Los 
Angeles sewage in that area. There’s quite a little 
bit of controversy going on over that now. 

@. Were you aware of this at the time you en- 
tered into these transactions? 

A. Well, when I first started, I wasn’t aware 
of it. As a matter of fact, I didn’t become aware of 
the fact that the beaches were quarantined until 
quite a while after this matter had been going on. 
ft think probably 1950 is when the quarantine first 
went into effect there. Some of these transactions 
we have been talking about occurred in 1945, 1946, 
1948 and 1949. 

@. Now, in addition to this property acquired in 
the Manhattan Beach area, and the two parcels in 
the City of Los Angeles, there is also certain prop- 
erty, at least one transaction involving San Ber- 
nardino County and Riverside? 

A. Yes, but that was a total loss; I never did 
get anything out of that property. 

I took that in for fees, and let the Tax Collector 
[61] take it over later on. 

Mr. Davis: Well, that’s all. 

Mr. Reardon: Respondent rests, your Honor. 
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NiewWavis: We rest: 

The Court: Petitioner’s brief will be due in 45 
days; Respondent’s 30 days thereafter, and the 
Petitioner may reply in 20 days? 

Mr. Davis: Wery well. 

(Whereupon, at 3:00 o’clock, p.m., Monday, 


April 22, 1957, the hearing in the above-entitled 
matter was closed.) [62] 


[Endorsed]: Filed May 10, 1957. 


——————__<_ 


[Endorsed]: No. 16097. United States Court of 
Appeals for the Ninth Circuit. Robert E. Austin 
and Marian H. Austin, Petitioners, vs. Commis- 
sioner of Internal Revenue, Respondent. Transcript 
of the Record. Petition to Review a Decision of 
The Tax Court of the United States. 


HFiled: July 15, 1958. 
Docketed: July 18, 1958. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for 
the Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Cireuit 


No. 16097 


ROBERT E. AUSTIN and MARIAN  H. 
AUSTIN, Petitioners on Review, 


Vs: 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent on Review. 


STATEMENT OF POINTS ON WHICH 
APPELLANTS RELY 


To the Clerk of the United States Court of Appeals, 
Ninth Circuit: 


The Petitioners on Review in the above entitled 
matter rely upon the proposition that the testimony 
and evidence in the above entitled case do not sup- 
port the finding of the Court below to the effect 
that ‘‘The lots sold by petitioners were held by 
them primarily for sale to customers in the ordi- 
nary course of trade or business.’’ 


Dated: July 21st, 1958. 


/s/ ROBERT E. AUSTIN, 
/s/ WENDELL H. DAVIS, 
Attorneys for Petitioners on 
Review. 


[Endorsed]: Filed July 22, 1958. Paul P. 
O’Brien, Clerk. 
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DESIGNATION OF RECORD WHICH ep 
MATERIAL TO BE CONSIDERED ON 
me PE AL 


The Petitioners on Review designate the: 

Petition, 

Answer, 

Stipulation of Facts, 

Reporter’s Transcript as corrected by order of 
Court, 

Memorandum Findings of Fact and Opinion, 

Decision, and 

Petition for Review 


as being all of the record which is material to the 
consideration of the appeal herein. 


Dated: July 21st, 1958. 


/s/ ROBERT EH. AUSTEN, 
/s/ WENDELL H. DAVIS, 
Attorneys for Petitioners on 
Review. 


[Endorsed]: Filed July 22, 1958. Paul P. 
O’Brien, Clerk. 
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STIPULATION FOR CONSIDERATION OF 
EXHIBITS WITHOUT REPRODUCTION 


It is stipulated between counsel for the respective 
parties that the exhibits heretofore transmitted to 
the Court in their original form by the Clerk of the 
Tax Court of the United States may be considered 
by the above entitled Court in their original form 
without reproduction. 


Dated this 29th day of July, 1958. 
/s/ ROBERT E. AUSTIN, 
/s/ WENDELL H. DAVIS, 
Attorneys for Petitioners on 
Review. 


/s/ CHARLES K. RICH, 
Assistant Attorney General, Attorney for Respond- 
ent on Review. 


[Endorsed]: Filed July 30, 1958. Paul P. 
O’Brien, Clerk. 


